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3Chapter 3 Contracts and Covenants

CReation anD assiGnment of LeGaL anD eQUitaBLe inteRests 
3.1 The law prescribes certain requirements for the form, execution and witnessing 

of particular types of legal documents, such as wills, contracts for the sale of land, 
contracts of guarantee and dispositions of certain types of property. Generally, these 
formalities are intended to serve functions such as:1

•	 	hindering	fraud,	and	preventing	and	settling	disputes,	by	evidencing	the	
transaction and clarifying its terms

•	 providing	evidence	that	the	signatories	had	legal	capacity	and	signed	voluntarily

•	 	educating	parties	as	to	the	legal	effects	of	the	transaction	so	that	they	can	make	
a fully informed decision and know their rights and duties

•	 generating	a	document	that	can	be	recorded	so	that	it	comes	to	the	notice	of	
third parties.

3.2 The provisions in the Property Law Act 1958 (Property Law Act) which set out the 
formal requirements for the creation and assignments of interests in both real and 
personal property are sections 52–55, which deal with the requirements for creating 
and disposing of interests in land and personal property, and sections 134–135, which 
deal with the statutory formalities required for the assignment of things in action. 
We discuss ambiguities and inconsistencies in these provisions below and make 
recommendations for reform.

wRitinG ReQUiRements
3.3 Sections 52–55 are an interrelated set of provisions dealing with formal requirements 

for creating and passing various interests in land and personal property. They apply to 
old system land and to unregistered dealings in registered land. They reproduce, with 
amendments, earlier English legislation which traces back to the Statute of Frauds 
1677 (Imp) (Statute of Frauds) sections 1, 2, 3, 7, 8 and 9.2

3.4 Section 4 of the Statute of Frauds provided that a contract for the sale of an interest in 
land is enforceable only if evidenced in writing. The Victorian provision corresponding 
to section 4 of the Statute of Frauds is not found in property legislation, as it is in 
other States, but in the Instruments Act 1958 (Instruments Act). Section 126(1) of 
the Instruments Act provides that no action may be brought on a contract for the 
sale or disposition of land or an interest in land unless the contract, or some note or 
memorandum thereof, is in writing and signed by the party to be charged or by some 
person lawfully authorised by that party. 

3.5 Section 126 has a complementary operation to sections 52–55 of the Property Law 
Act. Section 126 deals with the enforcement of land contracts, while the Property 
Law Act provisions prescribe formalities of writing for the creation or transfer of 
interests in land and personal property. The requirement of writing in section 126 of 
the Instruments Act is evidentiary, while the requirements of writing in sections 52 
and 53 of the Property Law Act are substantive requirements for the disposition  
of interests.3 

3.6 There is no reason for evidentiary and substantive requirements for disposition of 
interests in land to be in different statutes. The introduction of a new Property Law 
Act, as recommended in Chapter 2, provides the opportunity to consolidate the 
requirements into one Act. We recommend that section 126 (insofar as it applies to 
contracts for sale of land) be contained in the new Act.
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seCtion 52—DeeD foR ConVeYanCes
3.7 Section 52(1) sets out the basic principle that ‘[a]ll conveyances of land or of any 

interest therein are void for the purpose of conveying or creating a legal estate unless 
made by deed’.4 ‘Conveyance’ is defined in section 18 to include mortgages, leases 
and every other assurance of land by any instrument except a will. 

3.8 Section 52(2) sets out a list of exceptions to the rule. Section 52(2)(d) provides that 
‘leases or tenancies or other assurances’ that are not required by law to be made in 
writing are not required to be made by deed. Nevertheless, if a leasehold estate is 
assigned, the assignment must be made by deed, even if the lease falls within the 
exception in section 52(2)(d).5

3.9 In our Consultation Paper we asked whether there should no longer be a  
requirement for the assignment of a lease to be by deed, if the lease itself is not 
required to be in writing. 

3.10 The submissions that addressed this question did not support the idea.6 It was 
argued that, where a third party becomes involved in the lease arrangement, as on 
assignment, the transaction becomes more complex and the writing requirement  
is appropriate.7 

3.11 We conclude that the current legislation better protects the interests of all parties and 
do not recommend amending section 52(2) to exempt assignments of leases.

seCtion 53—otHeR DisPositions 
3.12 Section 53 deals with dispositions requiring writing but not necessarily in the form of 

a deed. The term ‘disposition’ is broadly defined in the Property Law Act and includes 
a devise, a bequest and a ‘conveyance’.8

3.13 Section 53(1) and corresponding provisions in other jurisdictions have caused 
significant problems in interpretation, due to overlaps, ambiguities and 
inconsistencies. There are a number of questions concerning its interpretation,9 
including the following:

•	 	It	is	unclear	whether	section	53(1)(a)	applies	to	the	creation	of	legal	as	well	
as equitable interests in land.10 If it applies to legal interests, it is difficult to 
reconcile with section 52(1), which provides that a conveyance of a legal estate 
in land must be by deed (not just in writing). If it applies to equitable interests, 
it overlaps with section 53(1)(b) and (c) and is partly inconsistent with those 
provisions.11 

•	 	Section	53(1)(b)	requires	a	lower	standard	of	written	formalities	for	the	
declaration of a trust than for the disposition of a subsisting trust or equitable 
interest under section 53(1(c).12

•	 	An	inter vivos trust in personal property can be declared orally, without any 
writing at all,13 but section 53(1)(c) requires that a disposition of such a trust 
must be in writing and signed.14

1  P Critchley ‘Taking Formalities Seriously’ 
in S Bright and J Dewar (eds) Land 
Law Themes and Perspectives (Oxford 
University Press, 1998) 507, 513–15.

2  Similar provisions are found in other 
jurisdictions: Conveyancing Act 1919 
(NSW) ss 23B–E; Property Law Act 1969 
(WA) ss 32–36; Law of Property Act 2000 
(NT) ss 9–11; Law of Property Act 1936 
(SA) ss 28–31; Property Law Act 1974 
(Qld) ss 10–12; Conveyancing and 
Law of Property Act 1884 (Tas) ss 59–60; 
Property Law Act 2007 (NZ) ss 24–27.

3  C Harpum et al, Megarry and Wade The 
Law of Real Property (Sweet and Maxwell, 
7th ed, 2008) [11–046].

4  The provision applies to dealings in 
registered land but is subject to section 
40(2) of the Transfer of Land Act 1958 
(Vic), which provides that an instrument 
registered under that Act has the effect  
of a deed.

5  Jude Wallace, Review of the Victorian 
Property Law Act 1958 (1984) 98. 
To overcome this apparent anomaly, 
Wallace recommended that the words 
‘or assignment of a leasehold estate’ be 
inserted after ‘leases or tenancies’  
in s 52(2)(d). An identical amendment 
has since been made in Ireland in 2009: 
Land and Conveyancing Law Reform Act 
2009 (Ir) s 66.

6  Mr Michael Macnamara, Submission 2, 4; 
Law Institute of Victoria, Submission 13, 
12.

7  Mr Michael Macnamara, Submission 2, 4.

8  Property Law Act 1958 (Vic) s 18(1). 

9  See the list of questions in B J Edgeworth 
et al, Sackville and Neave Australian 
Property Law (LexisNexis Butterworths 8th 
ed, 2008) [4.83].

10  In Adamson v Hayes (1973) 130 CLR 276, 
Stephen, Walsh and Gibbs JJ disagreed 
with the proposition, supported by 
Menzies J, that the Western Australian 
equivalent of s 53(1)(a) applied only to the 
creation of legal interests.

11  As Menzies J pointed out in Adamson v 
Hayes (1973) 130 CLR 276, 292.

12  Section 53(1)(b) provides that a 
declaration of trust respecting an interest 
in land must be ‘manifested and proved 
by some person who is able to declare 
such trust or by his will’. The words 
‘manifested and proved’ do not mean 
that the trust must be declared in writing, 
but only that evidence of it must exist 
before any action is brought relating to it: 
Rochefoucauld v Boustead [1897] 1 Ch 
196, 206.

13  Grey v Inland Revenue Commissioners 
[1958] Ch 690, 708.

14  Grey v Inland Revenue Commissioners 
[1958] Ch 690, 708; Oughtred v Inland 
Revenue Commissioners [1960] AC 206; 
and see definition of ‘disposition’ in 
Property Law Act 1958 (Vic) s 18(1).

ReCommenDation
7.  A provision setting out the evidentiary requirements for the sale or disposition 

of an interest in land should be inserted into the new Property Law Act. The 
provision should be in the same terms as section 126 of the Instruments Act 
1958, except that the words in subsection (1) relating to guarantees for debts 
should be omitted. Section 126(1) of the Instruments Act 1958 should be 
amended to apply to guarantees only.
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•	 	There	are	inconsistent	references	throughout	section	53	to	the	authority	of	the	
agent of the person creating or disposing of the interest to sign the writing 
required. In section 53(1)(b), there is no reference to an agent and the ‘person 
who is able to declare such trust’ has been held to mean the owner of the 
beneficial interest, not that person’s agent.15 

PROPOSED NEW REQUIREMENT FOR DECLARATION OF TRUST
3.14 Under section 53(1)(b), as judicially interpreted, a declaration of a trust in land may be 

‘manifested and proved’ by signed writing which came into existence some time after 
the trust was created, and the writing may be signed by a person beneficially entitled 
under the trust.16 In effect, a lower standard of formality applies to the declaration 
of a trust in land than to the disposition of a subsisting trust, or indeed to any other 
disposition to which section 53 applies.

3.15 The unilateral nature of a declaration of trust, coupled with the low level of formality 
required, creates a risk of fraudulent claims.17 The risk is present in areas such as 
family property disputes, bankruptcy proceedings and the administration of pension 
assets tests where it may be asserted that property vested in a party is in fact held by 
the party as trustee under an earlier declaration of trust. The date or the terms of the 
declaration of trust may be in issue.18 

3.16 We suggested in our Consultation Paper that a higher standard of written formalities 
should be required for an inter vivos declaration of trust of land, whether of a legal 
or an equitable estate, than is presently required by section 53(1)(b), and put forward 
two options for reform.19 

3.17 The first option was to require the declaration of trust to be by deed, signed by 
the person disposing of the land. A deed, particularly if required to be witnessed,20 
would provide better evidence as to the terms, subject matter and date of the trust 
declaration. 

3.18 None of the submissions supported this option. One submission reasoned that the 
requirement for the ‘additional formality’ of a deed would create an injustice, as 
would denying the deed’s effectiveness due to a lack of a witness.21 The Law Institute 
of Victoria submitted that a person declaring a trust in land should have the choice of 
being able to do so either by deed or in writing signed by the person disposing of the 
land, but if a deed was required there should be no witnessing requirement.22 

3.19 The second option was to require a declaration of trust to be in writing and signed 
by the person disposing of the land. It differs from the current law in that the signed 
writing is necessary to create the trust of land, not merely to evidence it, and a 
beneficiary’s signature would no longer be sufficient.

3.20 This option received general support and we recommend that it be adopted. 
Associate Professor Tehan and colleagues submitted that ‘there appears to be 
little justification … for treating the inter vivos declaration of trust of land any less 
restrictively than the disposition of subsisting equitable interests’.23 In their view 
‘trustees must … be certain of their obligations, and the formal writing requirements 
facilitate this policy imperative’.24
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15  See H A J Ford and A J Lee Principles of 
the Law of Trusts (Lawbook Co, 2nd ed, 
1990) [607] citing Tierney v Wood (1854) 
32 ER 377 and Grey v Inland Revenue 
Commissioners [1958] Ch 690, 709. It was 
held in Tierney v Wood that under section 
7 of the Statute of Frauds (now section 
53(1)(b)) that ‘the declaration of trust …
must be signed by the beneficial owner, 
and not by the trustee who has the legal 
estate’.

16  Rochefoucauld v Boustead [1897] 1 
Ch 196, 206; Grey v Inland Revenue 
Commissioners [1958] Ch 690, 709.

17  The case of Owens v Lofthouse [2007] FCA 
1968 highlights some of the issues raised. 
For a more detailed discussion of Owens 
v Lofthouse see Victorian Law Reform 
Commission, Review of the Property Law 
Act 1958 Consultation Paper (2010) [8.15].

18  See for example, Owens v Lofthouse 
[2007] FCA 1968: Shergold v 
Commissioner of State Revenue [2006] 
VCAT 694.

19  Victorian Law Reform Commission (2010), 
above n 17, [8.16].

20  As currently required in other jurisdictions: 
Property Law Act 1974 (Qld) s 45(2); 
Conveyancing Act 1919 (NSW) s 38(1); 
Property Law Act 1969 (WA) s 9 (1)(b); 
Law of Property Act 2000 (NT) s 47(3); 
Law of Property Act 1936 (SA) s 41(2); 
Conveyancing and Law of Property Act 
1884 (Tas) s 63(2)(a); Property Law Act 
2007 (NZ) s 9(2); Land and Conveyancing 
Law Reform Act 2009 (Ir) s 64(2)(b).

21  Mr Michael Macnamara, Submission 2, 5.

22  Law Institute of Victoria, Submission 13, 
12.

23  Associate Professor Maureen Tehan et al, 
Submission 9, 20.

24  Associate Professor Maureen Tehan et al, 
Submission 9, 19.

25  Land Victoria, Submission 18, 2.

26  Transfer of Land Act 1958 (Vic) s 40(1). On 
registration the transfer is deemed by  
s 40(2) to have the effect of a deed.

27  The equitable interest is commensurate 
with the availability of specific 
performance: Tanwar Enterprises v Cauchi 
(2003) 201 ALR 359, 371; Stern v McArthur 
(1988) 81 ALR 463, 496. See also Adrian 
Bradbrook et al, Australian Real Property 
Law (Lawbook Co, 4th ed, 2007) [7.130] 
and Jeremy Giles New limitations on 
equitable intervention against vendors 
(2005) 79 ALJ 122, 123–124.

28  Oughtred v Inland Revenue Commissioners 
[1960] AC 206; Harpum et al (2008), 
above n 3, [11–048]. A trust of personal 
property is enforceable even if it is not 
evidenced in writing but once the trust is 
created, ‘a disposition of any interest under 
it is void unless it is in writing’: Harpum et 
al (2008), above n 3, [11–048].

29  Property Law Act 1974 (Qld) s 11(1)(c).

30 Property Law Act 2007 (NZ) s 25(1)(c).

31  Copyright Act 1968 (Cth) s 196. See also: 
Patents Act 1990 (Cth) s 13; Trade Marks 
Act 1995 (Cth) Part 10.

EffEct of E-convEyancing
3.21 Land Victoria raised a general query about the effect of a signed but unregistered 

electronic transfer during the period between signing and registration.25 Under 
electronic conveyancing, electronic instruments are digitally signed by authorised 
agents on behalf of the parties some time before online settlement and 
registration takes place.

3.22 Under paper-based conveyancing, the transferee receives the executed instrument 
of transfer and certificate of title at settlement, but the instrument has no legal 
effect until registered.26 

3.23 The position of the parties in an electronic conveyancing would be similar. Until 
registration, the purchaser would have only the equitable interest (if any) that he 
or she acquired at the time of entering into a specifically enforceable contract.27 
On registration of the transfer, the purchaser would attain a registered fee simple 
estate. Since an executed transfer passes no interest prior to registration, it makes 
no difference that an electronic instrument of transfer is signed by authorised 
agents instead of by the parties themselves.

3.24 In sum, our recommended reform will have no substantive effect upon the nature 
or timing of the property rights of transferees in registered land.

Stamp duty
3.25 Because declarations of trust are dutiable under section 7(1)(b)(i) of the Duties 

Act 2000 (Duties Act), we have examined the implications of our recommended 
reform for the collection of stamp duty. The Duties Act makes no reference to the 
form of the declaration. It follows that changing the formalities for a trust of land 
will not affect liability for duty. The State Revenue Office (SRO) expressed the view 
in consultations with us that the introduction of written formalities would assist in 
promoting compliance with the Duties Act.

PERSONAL PROPERTY
3.26 Although there is no general rule that a legal interest in personal property must 

be created or assigned in writing, section 53(1)(c) requires a disposition of an 
equitable interest in personal property to be in writing and signed, even if the 
interest originally arose under a resulting or constructive trust.28 

3.27 In Queensland, the standard of the formality required for the equivalent of section 
53(1)(c) is lower, as the disposition need only be ‘manifested and proved by some 
writing’.29 We consider that it is unnecessary to have to satisfy even this level of 
formality for the disposition of personal property.

3.28 New Zealand has dispensed with the requirement of writing for a disposition of 
an equitable interest in personal property. However, the disposition of an existing 
equitable interest in a mixed fund consisting partly of land and partly of personal 
property must be in writing signed by the person making the disposition.30 

3.29 Personal property is a highly diverse category. There are other statutory provisions 
that prescribe formalities for particular classes of personal property. For example, 
section 134 of the Property Law Act provides that an absolute assignment of a 
thing in action, to be effective in law, requires an instrument in writing ‘under the 
hand of the assignor’. Another example is section 196 of the Copyright Act 1968 
(Cth) (Copyright Act) which provides that assignment of copyright is only effective 
if in writing ‘signed by or on behalf of the assignor’.31
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3.30 In our Consultation Paper we proposed that no general formalities be prescribed 
for legal or equitable dispositions of personal property, except as provided 
by section 134 of the Property Law Act or by other legislation.32 The writing 
requirements in section 53(1)(c) for the disposition of an equitable interest in 
personal property would be abolished.

3.31 Our proposal received general support from the submissions which addressed it,33 
and we recommend that it be adopted. Associate Professor Tehan and colleagues 
commented that ‘the new Act should provide that nothing in the Act imposes any 
writing requirement on the creation or transfer of interests in personal property or 
an inter vivos declaration of trust in respect of personal property’.34 While supporting 
our proposal, this statement does not take account of section 134 which requires 
statutory formalities for the assignments of things in action.

3.32 Mr Macnamara did not support the proposal. He said that when a third party 
becomes involved in a disposition of personal property, the transaction becomes more 
complex and the writing requirement is appropriate.35 We agree that a disposition in 
writing may be preferable in many circumstances but we do not consider it necessary 
in all cases.

pErSonal propErty SEcuritiES act 2009 (cth) (ppSa)
3.33 The PPSA establishes a single national law governing security interests in personal 

property. As our proposal affects dispositions of personal property, we have reviewed 
its consistency with the PPSA. We have consulted with relevant officers in Victorian 
government agencies36 who have guided and informed our understanding of the law 
in this area.

3.34 The Law Institute of Victoria supported our proposal, subject to its consistency with 
the PPSA. It submitted that the creation of a legal or equitable interest in personal 
property should be consistent with the requirement for registering a security interest 
in personal property on the PPSA register.37

3.35 We do not consider that the formalities required by the Property Law Act need 
to be consistent with those required by the PPSA. Although the enforceability of 
security interests against third parties under the PPSA depends upon the existence of 
a written security agreement,38 this requirement is imposed by the PPSA and applies 
regardless of the formal requirements under the Property Law Act. Section 253 of the 
PPSA states that the Act prevails over other laws in relation to certain requirements 
concerning the registration and form of security interests, their assignment, attachment 
and perfection. Section 263(3) further provides that a failure to comply with a formal 
requirement under a law of a State does not affect the validity, enforceability, or priority, 
or limit the effect of the security agreement, security interest or the assignment. 

3.36 With regard specifically to the implications of our proposed repeal of section 53(1)(c),  
there is little overlap with the PPSA. Section 53(1)(c) does not specify formalities for 
the creation of interests in personal property. It only applies to the disposition of 
existing equitable interests in personal property. Furthermore, removing the writing 
requirement under section 53(1)(c) will not prevent registration of the interest under 
the PPSA because the PPSA does not require a ‘security agreement’ to be made in 
writing.39 Section 53(1)(c) applies to all types of personal property. It is unnecessary to 
retain the requirement of writing for the benefit of an insignificant overlap within a 
broad and diverse class of personal property rights. 

3.37 Our proposal is that only section 53 will be silent on the issue of formalities required 
for dispositions of interests in personal property. Provisions contained in section 134 
of the Property Law Act and in other legislation such as section 196 of the Copyright 
Act would still regulate any required formalities.
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32  Victorian Law Reform Commission (2010), 
above n 17, [8.21], [8.23].

33  Associate Professor Maureen Tehan et 
al, Submission 9, 18; Law Institute of 
Victoria, Submission 13, 12.

34  Associate Professor Maureen Tehan et 
al, Submission 9, 18; Law Institute of 
Victoria, Submission 13, 18.

35  Mr Michael Macnamara, Submission 2, 
4. This is the same reasoning given in 
respect of our proposal that no deed 
should be required on assignment of a 
lease where the original lease is not in 
writing,  
see [3.10] above.

36  Department of Justice, Civil Law Policy 
Unit; State Revenue Office, Policy and 
Legislation Branch. 

37  Law Institute of Victoria, Submission 13.

38  Personal Property Securities Act 2009 
(Cth) s 20.

39  Personal Property Securities Act 2009 
(Cth). Under s 10 a ‘security agreement’ 
is: (a) an agreement or act by which a 
security interest is created, arises or is 
provided for; or (b) writing evidencing 
such an agreement or act.

40  A transaction involving the disposition 
of equitable interests in purely personal 
property is treated differently to 
a transaction where it is part of a 
disposition of real property, and is not 
subject to sections 7 and 9 of the Duties 
Act 2000 (Vic).

41  Grey v Inland Revenue Commissioners 
[1958] Ch 690, 708.

42  E Wolstenholme, Wolstenholme and 
Cherry’s Conveyancing Statutes (Oyez, 
13th ed, 1972) 131.

43  This would include the declaration of a 
trust over an existing equitable interest: 
Ibid.

44  Property Law Act 1958 (Vic) s 134: ‘things 
in action’ are not defined in the Property 
Law Act, however, a thing in action is 
very broadly defined in Butterworths 
Australian legal dictionary as: ‘an 
intangible personal property right which is 
incapable of physical possession and can 
only be claimed or enforced by a legal or 
equitable action—debts, money held at 
a bank, shares, negotiable instruments, 
rights under a trust, legacies, policies 
of insurance, bills of lading, copyright, 
the right to sue for the performance of 
contractual promises, and a cause of 
action in tort’. Butterworths Encyclopaedic 
Australian Legal Dictionary [online 
version], (LexisNexis Australia 9 September 
2004). Copyright Act 1996 (Cth) s 196; 
Patents Act 1990 (Cth) s 13; Trade Marks 
Act 1995 (Cth) Part 10.

45  Associate Professor Maureen Tehan et al, 
Submission 9, 21.

Stamp duty
3.38 The SRO has raised the possibility that our proposal to abolish the writing requirement 

for the disposition of an equitable interest in personal property in section 53(1)(c) 
may affect the operation of section 37 of the Duties Act. Section 37 of the Duties 
Act imposes duty on an instrument which declares a trust over ‘non-dutiable’ or 
‘unidentified property’.40 An example of such an instrument is a family trust deed 
where the trust does not specifically identify particular property held on trust. 

3.39 In the experience of the SRO, most people creating legal or equitable interests in 
personal property do use writing to prevent uncertainty and future disagreements. 
The SRO observed that although a small number of transactions will be affected, the 
proposed reform may reduce the number of instruments used for trusts of non-
dutiable and unidentified property.

3.40 We think that any impact of the reform on the operation of section 37 would 
be negligible. It has always been possible to declare a trust of personal property 
orally.41 No writing is required for this purpose.42 It is only for the disposition of 
an existing equitable interest or trust of personal property that writing is required 
under section 53(1)(c).43 It is difficult to think of any practical situation where the 
requirement would apply. 

3.41 Formalities for dealing with personal property such as debts, shares and 
intellectual property are already prescribed in section 134 of the Property Law Act 
and in other legislation.44 Where the formalities required by these statutes are not 
complied with, the rules of equity would apply. Such cases are not likely to be 
governed by section 53(1)(c). 

3.42 We are of the view that section 53(1)(c) is redundant and should not be retained.

AGENCY
3.43 The ability of a person’s lawfully authorised agent to sign the writing required under 

section 53 is not consistent throughout the section. Section 53(1)(b) refers to writing 
signed only by the ‘person who is able to declare such trust’ whereas sections 53(1)(a)  
and (c) specifically allow for agents to sign. 

3.44 This inconsistency adds to the complexity of the section. There is no reason for 
drawing distinctions as to the mode of authority of agents. Further, the reference to 
the concept of appointing an agent by will is inconsistent in provisions dealing with 
inter vivos trusts.

3.45 As part of our proposed new scheme for section 53, we proposed in our Consultation 
Paper that the references to the authorisation of an agent should be consistent in 
sections 53(1)(a) and (b). We also proposed that a new subsection be added which 
would provide that, for the purpose of the section, the agent must be lawfully 
authorised by writing or by operation of law. 

3.46 Associate Professor Tehan and colleagues responded that ‘the capacity of “agents” 
to complete formalities should be treated uniformly in respect of declarations of trust 
and dispositions of subsisting trusts’.45 They submitted that section 53(1)(b) should be 
amended to ‘expressly permit the completion of formalities in respect of inter vivos 
declarations of trusts of land “by or on behalf of” the “person who is able to declare 
such a trust”’. This result is achieved by our recommendation to make the references 
to agent consistent and insert a new subsection regulating the authority of agents.
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ReCommenDation
8.  In order to eliminate ambiguities, overlaps and inconsistencies, section 53 

should be amended as follows:

(a) Section 53(1)(a) should be amended to provide that no legal or equitable 
interest in land can be created or disposed of except by writing by the 
person creating or disposing of the interest or by the person’s agent.

(b) Section 53(1)(b) should be amended to provide that a declaration of 
trust respecting any land or a trust consisting partly of land and partly of 
personal property must be in writing and signed by the person disposing 
of the land or by the person’s agent.

(c) Section 53(1)(c) should be repealed, so that no written formalities are 
required for personal property except as required by section 134 and 
other legislation.

(d) A new subsection should be inserted into section 53 providing that, for 
the purposes of section 53, an agent of a person creating or disposing of 
an interest in land must be lawfully authorised in writing or by operation 
of law.

(e) The above provisions should remain subject to the current exceptions in 
sections 52(2), 54(2) and 55.

(f) The above amendments should apply only to conveyances and 
dispositions created after the commencement of the new provisions.

assiGnment of tHinGs in aCtion 
3.47 A thing in action is ‘an intangible personal property right which is incapable of 

physical possession and can only be claimed or enforced by a legal or equitable 
action’.46 Examples include a debt, shares or intellectual property rights. Section 134 
of the Property Law Act sets out the statutory mechanism for the assignment of a 
thing in action.47 Similar statutory provisions exist in other Australian jurisdictions48 
and are almost identical to the Victorian legislation. 

3.48 Problems arise when the statutory formalities are not fully complied with. Where the 
parties have concluded a specifically enforceable contract to assign, the assignment 
is in many cases effective to pass an equitable title. Where the assignee provides no 
consideration, the assignment is said to be ‘voluntary’. Equity will treat a voluntary 
assignment as effective even before the statutory formalities have been fully satisfied. 

3.49 Queensland passed legislation in 1974 to codify the equitable principles concerning 
the efficacy in equity of voluntary assignments of both land and things in action.49 In 
her 1984 report, Wallace suggested introducing a statutory provision in the Victorian 
legislation similar to the Queensland provision.50

3.50 The purpose of the Queensland provision was to resolve conflicts in the authorities 
regarding the extent to which the assignment of a legal thing in action is effective in 
equity if the statutory formalities required for assignment have not been fully satisfied. 
There was some debate in earlier case law as to what was required for a gift to be 
complete in equity.51 

3.51 Since then, the previous conflict in this area has been resolved and we consider that 
there is no need to introduce a similar or extended statutory provision in Victoria. 
Furthermore, as no other Australian jurisdiction has put these principles on a statutory 
footing, to do so would inhibit harmonisation of the law in this area.52
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3.52 In our Consultation Paper we asked whether the principles which apply to an 
assignment in equity should be put on a statutory footing by amending section 
134 to include provision for voluntary assignments taking effect only in equity. The 
submissions addressing the issue agreed with us that section 134 should be retained 
in its current form and that no provisions relating to the completion of a voluntary 
assignment in equity are needed.53

inteRaCtion witH tHe PeRsonaL PRoPeRtY seCURities aCt 2009 (CtH) (PPsa)
3.53 In our research on the interaction of the Property Law Act with the PPSA, we also 

determined that there are two ways in which section 134 could apply to PPSA security 
interests. First, PPSA security interests are themselves ‘things in action’, so section 134 
would apply to any assignment of a PPSA security interest. Secondly, a thing in action 
which is being assigned may be the subject of a PPSA security interest.

3.54 Although there appears to be no inconsistency in the application of the two statutes, 
it should be noted that section 134 is subject to requirements of the PPSA. 

imPLieD CoVenants
imPLieD CoVenants in tHe PRoPeRtY Law aCt
3.55 By operation of section 76 of the Property Law Act, the covenants for title as set 

out in Parts I–VI of Schedule 4 are implied in a conveyance. Section 77 implies a 
set of ‘mutual indemnity covenants’,54 as specified in Parts VII–X of Schedule 4 , in 
conveyances subject to rents. 

3.56 The scope of the definitions of ‘conveyance’ and ‘property’ in section 18 of the 
Property Law Act means that the implied covenants apply to dealings in personal 
property as well as land.55

3.57 The general purpose of the implied covenants in section 76 and Part I–VI of  
Schedule 4 is to provide a ‘chain of protection’56 for the purchaser in a conveyance 
of old system land where defects in title may not be known. The covenants are 
known as ‘implied covenants for title’ and were originally put on a statutory footing 
to shorten the conveyances.57 Different covenants for title are implied depending on 
‘the circumstances of the disposition and the capacity in which the person disposing 
of the property is transferring it’.58 

3.58 In a conveyance for valuable consideration, where the vendor is expressed as  
selling ‘as beneficial owner’, the effect of the use of this phrase is to imply the 
following covenants:

•	 The	vendor	has	the	power	to	convey	the	subject	matter	of	the	conveyance.

•	 The	purchaser	will	have	quiet	enjoyment	of	the	property.

•	 The	title	is	free	from	encumbrances	not	expressed	in	the	conveyance.

•	 The	vendor	will	execute	further	assurances	as	may	be	necessary	to	prove	title.

3.59 Depending on the form of the conveyance, additional covenants are implied.  
For example: 

•	 	On	the	assignment	of	a	lease	that	the	lease	is	valid	and	effectual	and	the	rent	
reserved has been paid in full.

•	 	If	the	conveyance	is	in	the	form	of	a	mortgage,	that	on	default,	the	mortgagee	
shall take possession and have quiet enjoyment and any further assurances must 
be paid for by the mortgagor.59 
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3.60 Although amendments to the Transfer of Land Act 1958 (Transfer of Land Act) 
in 1998 had the effect of closing the old system land deeds registry to new 
registrations,60 it is still possible to pass both legal and equitable title to land by using 
deeds of conveyance.61 As long as this is the case, the implied covenants in the 
Property Law Act are still required.

imPLieD CoVenants in tHe tRansfeR of LanD aCt
3.61 The Transfer of Land Act does not provide for implied covenants for title because title 

to registered interests is conferred by operation of statute and not by the instrument  
of transfer itself.62 

3.62 Sections 46(2), 67, 71(4) and 75 of the Transfer of Land Act imply covenants into 
transfers subject to a mortgage or annuity, instruments of leases, transfers of 
registered leases, sub-leases and mortgages.63 These covenants do not relate to title 
but to the ongoing obligations of the parties. They apply to registered dealings in 
registered land.

aPPLiCation of imPLieD CoVenants foR titLe to UnReGisteReD DeaLinGs  
in ReGisteReD LanD
3.63 Wallace, in her 1984 review of the Property Law Act, commented that the 

‘application of section 76 and section 77 to registered land requires clarification; the 
sections should be confined to unregistered land.’64 

3.64 The Australian commentators who discuss the implied covenants in the Property Law 
Act do so in the context of old system conveyancing only.65 Robinson only comments 
that ‘at present no covenants for title are included in transfers of land … this could 
be acceptable if the compensation provisions of the Transfer of Land Act 1958 were 
adequate’.66

3.65 There may be cases where conveyances are used even in relation to registered 
land, such as an assignment of possessory rights acquired by a person in adverse 
possession. The covenants for title implied by section 76 of the Property Law Act 
would apply to such a conveyance. The application of section 76 to unregistered 
conveyances in registered land should be preserved.

ReView anD amenDment
3.66 We see a need for review of the consistency in the content of covenants implied in 

instruments relating to transactions in old system land, and in both registered and 
unregistered dealings in registered land. This review could be undertaken as part of  
a review of the Transfer of Land Act.67 

3.67 In the meantime, due to their continued application to old system land, and 
their possible application to unregistered dealings in registered land, the implied 
covenants in the Property Law Act should be retained, subject to the minor 
amendments set out below.

AMENDMENTS TO SECTION 76
3.68 Section 76 states that covenants for title are implied by a person ‘who conveys and 

is expressed to convey as beneficial owner’. The effect of these words has been the 
subject of debate.68 Early case law and commentators took the view that, if the words 
mean that the covenants were implied only when a vendor was actually the beneficial 
owner of the title, the covenants would have little use.69 It was considered that the 
purpose of the covenants is to protect purchasers in situations where ‘the vendor’s 
title is not as represented, for example where the vendor is not a beneficial owner 
but a trustee’.70 Later decisions took a literal interpretation of the statute, leading to 
uncertainty as to its meaning.71 
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3.69 The view supported by academic commentators and other jurisdictions is that the 
original intention of these covenants was that a person should only be required to 
be ‘expressed to convey’ in a certain capacity (for example, as beneficial owner), 
regardless of whether they actually have this capacity.72 Our recommendation below 
is for an amendment to express this intention more clearly.

3.70 Section 76(3) is obsolete because it is no longer necessary for a husband to confirm a 
conveyance by his wife.73 It should be repealed.

3.71 Sections 76(1)(f) and (4) still refer to conveyances made by ‘committee of a lunatic’. 
Jurisdiction to appoint an administrator of a person incapable of managing his or 
her affairs because of mental illness now rests with VCAT under the Guardianship 
and Administration Act 1986.74 The reference to ‘committee of a lunatic’ should 
be deleted and the provision amended to apply to a conveyance made by an 
administrator appointed under section 46 of the Guardianship and Administration 
Act 1986 or an enduring attorney appointed under Division 2 of Part XIA of the 
Instruments Act 1958. 

AMENDMENTS TO SECTION 77 AND SCHEDULE 4
3.72 In our Consultation Paper we suggested that section 77(1)(a), (b) and the associated 

covenants in Part VII and VIII of Schedule 4 can be repealed if rentcharges are 
abolished. 

3.73 However, our recommendation that rentcharges should no longer be able to be 
created does not affect rentcharges already in existence. So long as it remains possible 
to convey old system land subject to a rentcharge,75 the relevant covenants to be 
implied into the conveyance should be retained. Section 46(2) of the Transfer of Land 
Act contains similar implied obligations in respect of land subject to annuities.

3.74 For the reasons outlined above, the references to ‘committee of a lunatic’ in section 
77(4) and ‘committee of the estate of a lunatic’ in Part VI of Schedule 4 should be 
deleted and replaced with references to an administrator or an enduring attorney. 

ReCommenDation
9. Sections 76, 77 and Schedule 4 should be retained and amended  

as follows:

(a)  The phrase ‘who conveys and is expressed to convey’ in section 76 
and Parts I–VI of Schedule 4 should be omitted and the phrase ‘who is 
expressed to convey’ should be substituted.

(b) Subsection 76(3) is obsolete and should be repealed. 

(c)  The references to ‘committee of a lunatic’, in sections 76(1)(f), 76(4)  
and 77(4), and ‘Committee of the Estate of a Lunatic’, in Part VI of 
Schedule 4, should be deleted and replaced with references to an 
administrator appointed under section 46 of the Guardianship and 
Administration Act 1986 or an enduring attorney appointed under 
Division 2 of Part XIA of the Instruments Act 1958.
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tHiRD PaRtY BenefiCiaRies
3.75 Section 56(1) of the Property Law Act replicates section 56(1) of the English Law of 

Property Act 1925:

 56 Persons not named as parties may take interest in land etc.

(1)  A person may take an immediate or other interest in land or other property, 
or the benefit of any condition, right of entry, covenant or agreement over or 
respecting land or other property, although he is not named as a party to the 
conveyance or other instrument.

3.76 There has been a great deal of confusion about what the subsection means. 

3.77 Lord Denning MR interpreted section 56(1) as abrogating the doctrine of privity of 
contract, according to which only a party to a contract may enforce an obligation 
made under that contract.76 On this view, section 56(1) enables a conveyance or other 
instrument granting someone an interest in property to be enforced by someone who 
was not a party to that instrument. 

3.78 This interpretation was ultimately rejected by the House of Lords in Beswick v Beswick77 
and by Australian courts.78 The House of Lords reasoned that the English Law of 
Property Act 1925 consolidated earlier legislation and was not intended to make 
substantive changes to the law. Section 56(1) should be construed consistently with 
its predecessor provision, section 5 of the English Real Property Act 1845, which was 
enacted solely to reverse a narrow technical rule of common law. The rule was that 
an immediate interest in land could not be granted by a deed made inter partes79 
unless the grantee was named as a party to the deed. Only a person expressly named 
as a party to a deed made inter partes could sue on that deed. This rule is distinct 
from the doctrine of privity. 

3.79 It is now settled that section 56(1) does not modify the common law privity rule. It 
enables a covenant under an instrument made inter partes to be enforced by a person 
who is not named in the instrument but is a person to whom that instrument formally 
purports to grant something. It does not allow enforcement of a covenant by any 
person who may benefit from it.80 

3.80 It follows that a covenant made with ‘the owners for the time being’ of identified 
land can be enforced by any person who falls within that general description.81 
However, the person must have existed and be identifiable at the date the covenant 
was made.82 For instance, a positive covenant that purports to grant a benefit to 
future owners of specified land, such as a promise to make repairs, cannot be 
enforced by a future owner.

RefoRm of tHe Law of PRiVitY
3.81 We suggested in the Consultation Paper that section 56(1) could be amended, 

along the lines of Queensland and Northern Territory legislation, to allow a 
third party beneficiary who was not identified or in existence when the relevant 
instrument was made to enforce a covenant. This would have modified the 
doctrine of privity to some extent. 

3.82 The submissions we received in response expressed mixed but generally cautious 
views about this idea. The Law Institute of Victoria agreed with the proposal, but 
pointed out that the provision should also specify how third party rights are to be 
exercised and in which circumstances.83 Another submission from legal practitioners 
strongly opposed any modification of the doctrine. They pointed out that privity 
gives a degree of economic and legal certainty and that restricting it would lead to 
increased litigation and greater uncertainty.84 
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3.83 We are persuaded that it is unwise to expand the scope of section 56(1) 
independently of a more comprehensive review of the benefits and shortcomings of 
the law of privity and the need for reform. 

3.84 The doctrine of privity has long been criticised and has been reformed in England, 
New Zealand and, to a lesser extent, Western Australia, Queensland and the Northern 
Territory. The scope, form and implications of any changes to the doctrine in 
Victoria need separate review, taking into account laws and implications beyond the 
boundaries of the Property Law Act and the reach of our current terms of reference. 
We suggest in Chapter 8 that the government consider reviewing this topic in a 
broader context.

‘otHeR PRoPeRtY’
3.85 Even though section 56(1) refers to interests in land ‘or other property’, it has been 

construed to mean only interests in real property.85 Again, this interpretation was 
influenced by the operation of section 5 of the English Real Property Act 1845.

3.86 We suggested in the Consultation Paper that the reference in section 56(1) to ‘other 
property’ be removed, to clarify that it applies only to interests in real property.86 This 
would align the wording with the judicial interpretation of the provision. 

3.87 One submission did not support the idea, proposing instead that section 56(1) 
should be amended to reform the law of privity, along the lines recommended by 
the Law Revision Committee of England in 1937.87 We have indicated above that 
such a general reform of the doctrine of privity should be examined as part of a 
separate review.

3.88 The other submissions on this question supported the idea of amending section 56(1) 
to clarify that it applies only to interests in real property.88 

ReCommenDation
10.  Section 56(1) should be amended to confirm its meaning as interpreted by the 

courts, namely that:

(a) It does not apply to an interest in personal property.

(b)  It provides that a covenant under an instrument made inter partes may 
be enforced by a person who, although not named, is a person to 
whom the conveyance or other instrument purports to grant something, 
provided that the person was in existence and identifiable at the time the 
covenant was made.

RetURn of DePosits
3.89 Section 49(2) of the Property Law Act concerns contracts for the sale of land.89 It 

confers a statutory discretion on the court to ‘provide for relief against forfeiture of 
deposit’90 in any action for the return of a deposit.91

3.90 Section 49(2) is directed to a problem that arose at equity. There were situations in 
which equity would not grant a seller specific performance of a contract due to a 
valid objection by the purchaser to the seller’s title, but could not require the seller to 
return the deposit.92 Under section 49(2), the court can provide relief to a purchaser in 
these situations or in any action for the return of a deposit.
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91  The provision is equivalent to s 55(2A) of 
New South Wales legislation: Conveyancing 
Act 1919 (NSW). See also s 49(2) Law of 
Property Act 1925 (Eng) and the broader 
application of s 54 of the Land and 
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(Lawbook Co 1986), 294–295 and Peter 
Butt, The Standard Contract for Sale of 
Land in New South Wales (LBC Information 
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3.91 The authorities diverge on the question of whether the discretion can be exercised in 
favour of a purchaser who was in default under the contract.

3.92 Some early decisions in England and Victoria held that the provision would not assist 
a defaulting purchaser.93 It was said that the subsection ‘was not intended to provide 
the purchaser in default with a general means of recovering the deposit which was 
unavailable under the contract itself or ordinary contract law’.94 

3.93 The weight of authority in Victoria and New South Wales now supports a more liberal 
interpretation. In Zsadony v Pizer, Dean J said that ‘the sub-section is quite general in 
terms and should not be given a restricted operation’.95 This judgment was followed 
in several subsequent decisions, all of which viewed the subsection as assisting a 
defaulting purchaser.96 

eXCePtionaL CiRCUmstanCes oR JUst anD eQUitaBLe?
3.94 The leading case in Victoria supports the liberal interpretation of the application 

of section 49(2) view but sets a very high threshold for the exercise of the court’s 
discretion. In Poort v Development Underwriting (Victoria) Pty Ltd,97 Gillard J said that 
the court would need to be satisfied by a defaulting purchaser ‘whether or not there 
exist … any exceptional circumstances which would justify the exercise of the wide 
discretion given’ and that ‘an innocent vendor would not be injured by the exercise of 
its discretion’.98

3.95 In Lucas & Tait (Investments) Pty Ltd v Victoria Securities Ltd,99 Street J considered 
a similar provision in section 55(2A) of the Conveyancing Act 1919 (NSW).100 His 
Honour said that the exercise of the discretion was to be based on whether it was 
‘unjust and inequitable’ for a vendor to retain the deposit in any particular case.101 

3.96 The Victorian test has a higher threshold to satisfy. Butt comments that the court in 
Poort v Development Underwriting (Victoria) Pty Ltd adopted a ‘stringent view of 
the provision’s operation’,102 and that the ‘exceptional circumstances’ test of 
Gillard J is a narrower view than the ‘unjust and inequitable’ test in New South 
Wales.103 Robinson notes that the courts in Victoria ‘have been reluctant to find 
exceptional circumstances’.104

3.97 There has been no full examination of section 49(2) by the Victorian Court of Appeal,105 
and Gillard J’s judgment has been followed in subsequent Victorian cases.106

3.98 In our Consultation Paper we asked whether the test for the exercise of the court’s 
discretion in section 49(2) should be put on a statutory footing and if so whether the 
test should be an ‘exceptional circumstances’ test or a ‘just and equitable’ test.

3.99 We received only three submissions, all of which agreed that the test should be put on 
a statutory footing.107 One submission indicated that the ‘just and equitable’ test is the 
appropriate one.108 The Law Institute of Victoria said that the court should be given ‘full 
discretion’.109 The third submission did not specify which test should be used.110

3.100 We propose that the ‘just and equitable’ test be incorporated into the subsection, as 
this gives the court a broader discretion than the ‘exceptional circumstances’ test. 

3.101 In determining whether the circumstances are such that it would be just and 
equitable to return the deposit, the court could have regard to the same ‘relevant 
considerations’ which Gillard J considered in Poort v Development Underwriting 
(Victoria) Pty Ltd.111 These include: the terms of the contract; the conduct of the 
parties; and whether the vendor can be adequately compensated considering the 
nature of the property involved.112 
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DePosits in wHoLe oR in PaRt
3.102 Section 49(2) does not expressly allow only part of the deposit to be returned.113 

Butt comments as follows regarding the approach of Gillard J in Poort v Development 
Underwriting (Victoria) Pty Ltd and of Crockett J in Kadissi v Jankovic:114 

 Much the same result can be reached by ordering repayment of the whole but 
with a set-off for matters such as damages, agent’s commission, legal expenses 
and the like, incurred by the purchaser’s breach.115 

3.103 As this approach is already being used by the courts to work around the limitations 
of the subsection, no significant change would result from extending the court’s 
discretion to return part only of the deposit or to award damages.116

3.104 In our Consultation Paper, we asked whether section 49(2) should be extended 
to allow the court to award part of a deposit or damages. We received three 
submissions on this point, all of which supported the proposed amendment.117 

3.105 We also recommend that the court be permitted to award the whole or part of any 
of the deposit, with or without interest. This is consistent with section 58 of the 
Supreme Court Act 1986, which empowers the court to allow interest to the creditor 
in proceedings for the recovery of a debt or sum certain.

3.106 Finally, the Law Institute of Victoria submitted that sections 49(1), (2) and (3) should 
be ‘revised and consolidated into one single provision’.118 We consider that this would 
assist in the clarity and brevity of the legislation and we recommend accordingly.

ReCommenDations
11. Sections 49(1), (2) and (3) should be revised and consolidated into a single 

provision.

12.  Section 49(2) should be amended to provide that, where the court refuses 
to grant specific performance of a contract, or in any action for the return of 
a deposit, the court may, where it is just and equitable to do so, order the 
repayment of the whole or any part of the deposit, with or without interest.

Co-owneD LanD anD GooDs
3.107 In 2001 the Commission reviewed Part IV of the Property Law Act, concerning  

co-owned land and goods, with a view to introducing simpler and easier processes  
for the resolution of disputes between co-owners and the sale or physical division 
of co-owned land. The final report, Disputes between Co-owners, was tabled in 
Parliament on 24 April 2002. 

3.108 Chapter 4 of that report set out recommendations about the resolution of disputes 
between co-owners and the termination of co-ownership of land or goods by an 
order for sale or division. Part IV of the Property Law Act was substantially amended in 
2005 to give effect to these recommendations.

3.109 The Commission’s recommendations relating to the creation of tenancies in common 
and joint tenancies (Chapter 2), and unilateral conversion of a joint tenancy into a 
tenancy in common by severance (Chapter 3), have not yet been implemented. 



Victorian Law Reform Commission - Review of the Property Law Act 1958: Final Report46

3.110 Recommendations 1–8 in Chapter 2 dealt with presumptions as to whether a  
co-ownership interest in land or goods was intended to be a joint tenancy or a 
tenancy in common. The recommendations included replacement of the obscure 
provisions in sections 30(2) and 33(4) of the Transfer of Land Act with clear principles. 
They were also directed to reducing the inconsistency between legal and equitable 
presumptions.

3.111 Recommendations 11–27 in Chapter 3 dealt with unilateral severance of a joint 
tenancy by notice. The central recommendation (recommendation 11) was that a 
provision be inserted into the Transfer of Land Act enabling a joint tenancy to be 
converted into a tenancy in common by registration of notice of severance lodged by 
one or more of the joint tenants. Recommendations 12–22 dealt with the procedure 
for the notice of severance and its effects on other interest holders and the resolution 
of disputes. 

3.112 Recommendation 24 proposed that a provision be inserted into the Property Law Act 
allowing joint tenancies of goods to be severed by written notice. Recommendations 
25–27 dealt with the form and service of notice and the resolution of disputes.

3.113 The Commission also recommended that a provision be inserted into the Property Law 
Act stating that, in the absence of a contrary intention, parties with a joint tenancy 
who divorce are deemed to have severed the joint tenancy (recommendation 23).

3.114 We affirm the above recommendations and have not re-examined the area in  
this review.
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