
Utilities Supply Contracts

 

Effectiveness in protecting consumers Section 
132A was inserted into the Management Act in 
2018 (and commenced on 1 October 2019) to 
address concerns that strata schemes were being
locked into unfair long-term utility supply 
contracts. It inserted term limits on the length 
ofcontracts for electricity, gas or other utilities 
and requires these contracts to be considered at 
AGMs.

Electricity embedded networks were exempted 
from these provisions, as the Australian Energy 
Market Commission was undertaking a review of 
the regulation of embedded networks. The 
Government did not wish to pre-empt the 
findings of this review and impose controls that 
were contrary to its recommendations, which 
have now been handed down.

124. The law places time limits on contracts for 
electricity, gas or other utilities to ensure strata 
schemes aren’t locked into long-term contracts. 
Are any changes needed? If so, what changes and
why?

125. Embedded electricity networks are privately 
owned and managed networks that often supply 
all premises within a specific area or building. 
Embedded networks generally buy electricity in 
bulk and then on-sell it to customers inside 
theirnetwork and are currently exempt from the 
limits on the duration of the contract.

Should embedded networks still be excluded 
from time limits on contracts? If not, what 
transitional arrangements should be included?

Building Managers

Building managers are persons hired by the 
owners corporation to assist with the 
management of the property. The Management 
Act defines a building manager as a person who 
assists in exercising any one or more of the 
following functions of the owners corporation:



1. Managing common property

2. Controlling the use of common property by 
persons other than the owners and occupiers of 
lots

3. Maintaining and repairing common property.

A person may be both a building manager and an 
on-site residential property manager and may 
also be a lot owner. If the building manager also 
acts as an on-site residential property manager, 
they must be licensed under the Property and 
Stock Agents Act. A person is not a building 
manager if the person exercises the functionsof 
the owners corporation on a voluntary or casual 
basis or as a member of the strata committee.

New measures introduced by the 2015 reforms

The 2015 reforms placed new restrictions on 
persons who can be appointed as a building 
manager. The introduction of these provisions 
was intended to strengthen 62the accountability 
of building managers and controls around their 
appointment and engagement.

As with managing agents, the building manager’s
appointment is made in writing and executed by 
the building owner when executed before the 
strata scheme commenced, or by a resolution 
passed at a general meeting if executed after 
thestrata scheme commenced. If the building 
manager is appointed before the strata scheme is
established, the term of appointment ends at the 
first AGM. In any other case, the maximum term 
of appointment is 10 years.

The Management Act allows for the building 
manager to transfer his or her functions

to another person authorised by a resolution of 
the owners corporation. The transfer of functions
effectively transfers the contract from one 
manager to another, including the terms of the 
contract and term of appointment.

The 2015 reforms introduced new disclosure 
requirements for both strata managing agents 



and building managers. The Management Act 
requires building managers to disclose if they 
have a direct or indirect pecuniary interest in a 
scheme or if they have a connection with the 
developer. Failure to disclose is an offence that 
carries a maximum penalty of $5,500.

Section 72 of the Management Act confers on the
Tribunal the power to terminate or vary the 
agreement between the building manager and 
strata scheme, on the application of the owners 
corporation. The Tribunal may make an order 
varying or terminating the agreement for any of 
the following reasons:

1. the building manager has refused or failed to 
perform the agreement or has performed it 
unsatisfactorily

2. that charges payable under the agreement are 
unfair the building manager has failed to disclose
an interest in a scheme, a connection to 
developer, or commissions or training services 
provided

3. the agreement is, in the circumstances of the 
case, otherwise harsh, oppressive, 
unconscionable or unreasonable.

Are problems previously associated with 
managing agents now being seen with building 
managers?

Stakeholder feedback indicates that relationships
between owners corporations and strata 
managing agents and developers have improved, 
but the problem may now have shifted to the 
relationship between developers and building 
managers. There is a perception that many 
building managers have a strong relationship 
with and loyalty to the developer.

Some options for reform to address potential 
conflicts of interest on the part of building 
managers include:

1. requiring that at the first AGM, owners be 
presented with a proposal from a minimum of 
three building managers



2. limiting the maximum duration of appointment
of building managers limiting the initial terms for
all service contracts

There has also been feedback on ways to 
mitigate conflicts of interest relating to

service providers, including:

1. legislating a general duty to take reasonable 
steps to ensure that any goods or

2. services procured by the building manager are 
procured at competitive prices

3. and on competitive terms requiring the 
building manager to disclose conflicts of interest 
and commissions or benefits it might receive in 
connection with services it intends

4. to contract for, before the contract is entered 
intorequiring multiple quotes for contracts over a
certain value or length of time extending conflict 
of interest controls to persons associated with 
building managers, and

5. including non-exhaustive definitions of 
‘interest’ and ‘benefit’ This would more closely 
align the regulation of building managers and 
strata managing agents under the Management 
Act.

However, the Government has also received 
suggestions from some strata stakeholders and 
consumers that building managers should be 
subject to all the same regulations as strata 
managing agents.

That is to say, they would become a licensed 
occupation either under the Property and Stock 
Agents Act, or perhaps under the Home Building 
Act 1989 (NSW) (the Home Building Act).

This would enable Fair Trading to hold building 
managers to the same enforceable standards as 
other licensees, including for example the rules 
of conduct under Schedules 1 and 5 of the 
Property and Stock Agents Act.



Such a proposal would require extensive 
consultation and consideration of the costs and 
benefits of increasing the regulatory burden, 
including evaluation against the NSW Guide to 
Better Regulation and the IPART Licensing 
Framework.

Building managers as statutory duty holders: 
safety compliance throughout the life ofthe 
building.

Complex multi-storey buildings must be properly 
maintained and repaired to ensure their ongoing 
compliance and the safety of occupants. Fire 
safety is critically important in this regard.

Under the current laws, there are complex 
arrangements between the owners corporations, 
managing agents, building managers and 
contractors when it comes to maintaining the 
building and meeting compliance requirements.

The NSW Government has received feedback 
during 2020 that the missing element here may 
be that the legislation does not provide for a 
single point of accountability to ensure ongoing 
safety requirements are met throughout the life 
of the building.

This could be resolved by imposing a statutory 
duty of care on an office holder in strata, and the 
building and facilities manager may be the most 
appropriate person to hold this duty of care.

64However, such a substantial change in legal 
obligations would need to be carefully

considered, including suitable qualifications and 
licensing or accreditation requirements.

126. The Management Act includes a list of 
reasons why the Tribunal can vary or terminate a 
building manager’s agreement, for example, 
forunsatisfactory performance of duties. Should 
any more reasons be added and should they be 
the same grounds as those that apply to 
managing agents?

127. Are the current restrictions on who can be 



appointed as a building manager adequate? Why/
why not?

128. Do you support changing the law to 
introduce a duty of care on the building manager 
to act in the best interests of the owners 
corporation?

Why/why not?

129. Should building managers be subject to the 
same or a similar level ofregulation as managing 
agents, which could include licensing?

130. Should the maximum duration of 
appointment of building managers be

further limited in a similar manner to strata 
managing agents?

(Note: managing agents can only be appointed 
for twelve months at the

first annual general meeting and for a maximum 
term of three years after that. The owners 
corporation can also renew the agent’s 
appointment.)

131. Should building managers have a statutory 
duty of care with responsibility for the safety of 
the building, including its fire safety? If so, what 
would be the appropriate qualifications, licensing
or accreditation requirements?


