
Resolution of Disputes

 

NSW Fair Trading mediation and the NSW Civil 
and Administrative Tribunal Overview of dispute 
resolution processes

A key objective of the 2015 reforms was to 
simplify and improve the three-layered dispute 
resolution process that existed under the 1996 
Act. The reforms established a new two-layered 
dispute resolution process for most strata 
disputes, with Fair Trading mediation as the first 
step and the Tribunal as the second.

The most common requests for mediation 
received by NSW Fair Trading over the past five 
years were about:

1. damage: repair and maintenance of common 
property damage/alterations to common property

2. exercise of duties/functions by or on behalf of 
the owners corporation, and

damage to a lot.

Other issues that featured in high numbers were:

1. by-laws

2. levies

3. noise

4. nuisance

5. meeting procedures, and

6. the behaviour of owners, occupiers and 
visitors.

Part 12 of the Management Act sets out the 
processes for dispute resolution by NSW Fair 
Trading, internal dispute resolution and the 
powers of the Tribunal to hear and decide strata 
disputes. The Tribunal’s jurisdiction in relation to
strata matters is determined by the Management 
Act as well as the Civil and Administrative ribunal



Act 2013 (NSW) (the NCAT Act). The Tribunal also
has power under the Home Building Act to hear 
matters about building claims relating to strata 
properties.

The dispute resolution provisions of the 
Management Act are discussed in more detail 
below. We seek feedback on how effective the 
dispute resolution processes under the 
Management Act are in resolving strata disputes 
and enabling appropriate remedies to be 
obtained.

132. Are the current dispute resolution processes
effective? If not, please describe and suggest any
improvements.

Internal dispute resolution in strata schemes

The 2015 reforms introduced a new provision in 
section 216 enabling owners corporations to 
establish a voluntary process for resolving 
disputes between certain persons living in or 
involved in strata schemes. We are interested in 
any feedback on this section from strata 
schemes.

133. Does the process for an owners corporation 
to directly manage disputes between people 
work? If not, please describe and suggest any 
improvements.

Mediations

The mediation provisions in the Management Act 
aim to encourage early and cost-

effective resolution of strata disputes before 
proceedings are commenced. A person can apply 
to NSW Fair Trading for mediation of a dispute 
listed in Division 2 of Part 12.

An issue often raised by stakeholders is the 
restrictions on legal representation in mediations
and in proceedings before the Tribunal. The 
general intent of the restriction on legal 
representation is to make the resolution of 
disputes simpler, less formal and less costly.



66134. Have you been part of a Fair Trading 
strata mediation? Are there any changes that 
could be made to the process and, if so, why?

Jurisdiction and orders of the Tribunal

Both the Management Act and the NCAT Act give 
the Tribunal the power to hear and decide 
matters relating to strata schemes. The 
Management Act expressly provides that certain 
orders may be made by the Tribunal.

The Government is interested in any feedback on 
the Tribunal’s role in relation to strata matters 
generally, even if it is not considered below.

135. Do you have any general feedback on the 
strata scheme orders available from the Tribunal 
and how easy it is to get them?

Power to order damages for breach of statutory 
duty

In some recent decisions, 6 the Tribunal has 
expressed conflicting views on whether it has 
power under sections 106 and 232 to award 
damages to a lot owner because an owners 
corporation has breached its statutory duty to 
maintain and repair common property.

Section 106(5) of the Management Act gives a lot
owner a right to recover damages from an 
owners corporation for any reasonably 
foreseeable loss resulting from a breach of 
statutory duty under that section. However, 
section 106(5) does not

indicate whether the Tribunal can award 
damages for such a breach. Those damages can 
be sought in a court of competent jurisdiction.

Section 232 provides that the Tribunal may make 
an order to settle a complaint or dispute about 
particular matters, including an exercise of, or 
failure to exercise, a function conferred or 
imposed by or under the Management Act or the 
by-laws of a strata scheme.

In the most recent decision on this issue, 7 the 



Appeal Panel found that the Tribunal does not 
have jurisdiction to order damages for breach of 
the duty to maintain and repair under either 
section 106 or 232. It also suggested that section
232 does not confer a general power to order 
damages or compensation in settling a complaint 
or dispute. This decision has been appealed to 
the Supreme Court of NSW and the appeal had 
not yet been determined at the time of writing.

Although interpretation of sections 106(5) and 
232 is a matter for the Tribunal and the courts, 
stakeholders have suggested that the legislation 
should provide better clarity and certainty about 
the Tribunal’s jurisdiction.

The Owners Strata Plan No 30621 v Shum [2018] 
NSWCATAP 15, The Owners – Strata Plan SP20211
v

Rosenthal; Rosenthal v The Owners – Strata Plan 
SP20211 [2018] NSWCATAP 243, Shih v The 
Owners –

Strata Plan No 87879 [2019] NSWCATAP 263, and
The Owners - Strata Plan No 74835 v Pullicin; The
Owners –

Strata Plan No 80412 v Vickery [2020] NSWCATAP
5

The Owners - Strata Plan No 74835 v Pullicin; The
Owners – Strata Plan No 80412 v Vickery [2020] 
NSWCATAP 5.

67 The Tribunal has power to determine whether 
there has been a breach of the statutory duties in
section 106 and to make orders for the repair or 
maintenance of common property. Some 
stakeholders suggest that the Tribunal should 
have power to order damages for breach of the 
statutory duties as it is more practical and cost-
effective to have a claim relating to a breach 
determined in one forum. However, the 
assessment of damages is ordinarily something 
undertaken by the courts.

Other sections of the Management Act also 
provide rights to recover damages for breach of 



statutory duty:

1. section 26(2) and (3) – right to recover loss 
resulting from the developer doing

2. prohibited things during the ‘initial period’ 
without authorisation from the Tribunal

3. section 140(2) – right to recover loss resulting 
from changes to by-laws during rhe 
‘initial ]eriod’.

4. Like section 106, these sections do not 
indicate that the Tribunal can award those 
damages.

In contrast, the Tribunal is expressly given 
powers under the Management Act to order 
payment of certain compensation, for example:

1. to a party to the agreement appointing a 
strata managing agent or building manager,

2. by the developer to the owners corporation if 
the estimates and levies determined during the 
‘initial period’ were inadequate, and by an 
owners corporation to a lot owner in relation to a 
common property rights by-law.

136. Should the Tribunal be able to award 
damages for breaches of statutory duties under 
the Management Act? Why/why not? If yes, 
please tell us why.

137. Should the Tribunal have a general power to
order damages, compensation or other monetary 
amounts in settling disputes? Why?


