RENT REVIEWS

OUTGOINGIAND COMMERCIAL LEASES

It is generally understood, so far as commercial and industrial property is concerned that landlords
have no obligation to do any repairs on the building unless the lease expressly says they must. While
landlords are usually willing to do repairs, they are not so willing to take on any obligation that
requires them to do so. The reasoning seems to be that they will lose control on deciding how and

when repairs will be done.

In most cases a tenant is required to repair premises but the question here is whether or not the
landlord is required to do those repairs which the tenant is not obliged to do. In other words, is the
landlord required to do structural repairs or those which become necessary because of fair wear and

tear?'

There have been a number of court decisions where it has been held that, although the lease itself
imposed no obligation on the landlord, there is an implied obligation that the landlord do certain
repairs. Whilst thew decisions have been made by the English courts, there is no reason why the
courts would not apply them in Australia when faced with similar facts.

Some of the more common areas of disagreements between landlords and tenants are set out below.

AIR CONDITIONING

Landlords are reluctant to take on any obligation with respect to air conditioning. If a landlord does
not accept any specific obligation in a lease to keep the air conditioning running and it breaks down,
can he be made liable for loss suffered by his tenant? In most cases the lease requires the tenant, by
way of outgoings to reimburse the landlord for the cost of running and maintaining the airconditioning.

If the tenant's obligation to pay what he/she is to pay for are spelt out in the document with some
particularity there may be an implied obligation.

If the landlord fails to live up to any such implied obligation he might be made liable to the tenant for
any consequential loss the tenant suffers. For example,. a tenant holds premises in a shopping centre
and on a day when the temperature is about 35 degrees Celsius the air conditioning fails. Customers
turn away and go other centres where it is cool. What about the high rise buildings where the only
ventilation is through the air conditioning system. If the air conditioning fails and as a result,
employees are sent home the tenant may have an action in damages against the landlord for lost

time.

EXTERIORS AND FACADES

Where parts of the building. such as the roof and exterior, are in the occupation and control of the
landlord, the land lord has a duty to ensure such parts are kept in good condition so as not to cause
loss or damage to his tenants.

The landlord should carry out regular inspections to ensure those parts which remain in his
occupation are well maintained. If a tenant does something to part of the building which is within the
landlord's control and that causes damage to another tenant, the landlord cannot expect to escape

liability to that other tenant.

There have been a number of instances in recent times where the facades of high rise buildings have
leaked, causing water damage to tenants premises and tenants fixtures and fittings. Broken or faulty
sprinkler valves situated above a tenancy ceiling and below the roof can also cause considerable

water damage.






