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The prtnci. pLes of British Consti. tuti. uriaL was the basis of the Le aL

system in AUStraJ. i. a. It has been stated in BLackston!^s Commentaries that

Engl. i'sh Laws are the ''bi. rthz. i. ght of every subject. I' Therefore a I'Settl. ed"
OF

COLDny such as NSU acquired aLL the current common I. au and statutory

Law of England which was applicable to the 1'sttuati. on and condition of the

i. nfant COLDny". Thi. s i. s part of the "bi. rthri. ght" Lau of a settLed COLDny.

Today, aLmost 200 years Later, these earLy principles haunt the vaJ. i. di. ty of

current AUStraLi. an Law.

The i. nheri. ted Law was based on medi. evaL concepts. The possi. bi. Li. ty OF

BStab3. i'shi. rig a new, streamJ. i. ned, and more reLevant Law was submerged by the

LegaL professi. on's aLi. t, .sin i. n transpJ. anti. rig a, .L the ariachroni. sins absurdi. ti. BS

and fictions of medi. evaL EngLi. sh Law onto the virgin continent.

*201 A "SETTLED" CONTINENT
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Er, ,.-91. i, sh Lau app, .teabLe to I'SettLed" COLDni. BS di. fferent from that Law

appLi. cabJ. e to "conquered" COLDn, .BS. AUStraLi. a was regarded as res nuLLi. us

(a thing uhi. ch has no owner) and the aborigines as having no Legal. status.

Therefore from the first settLement in 1788 EngLi. sh Law appJ. i. cabLe to

~the COLDny of NSU was that Law appLi. cabLe to a settLed COLDny. Thi. s assumpti. on

was coinp, .tcated by the ini. Litary nature of the settLement and that at the

date of settlement riot aL3. of the continent had become effectiveLy under the

contr. 0, . of the British Government.

However, the atti. tude of the British Government Governors of the COLDny

Local. Legi. SLatures, as weLL as e^,:Ly legaL pronouncements supported the view

that NSW uas a settLed COLDny and the British subjects inherited aL, . EngLi. sh

Jew appJ. toable at the date of settLement.

*202 BRITISH PARLIAMENT As sDVEREiGN
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Acts passed by the British ParLi. ament which directLy appLi. ed to NSU are knoun

^ .^^part^L nets. For ^,,^"pL^, 27 G^. 1/1 .2 (1787) 00^ an Tunertat A. t unt. h

,
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estabLi. shed the first settLement at Sydney Cove. The general. commands of the

British ParLi. ament was the Lau and therefore the British ParJ. Lament was the

soverei. gn of NSlul.
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ALthough the estabLi. shed EngLi. sh Law at the date of settLement u th

inherited Law of the COLDny, in fact the Bri. t'sh subjects were denied the

FULL operati. on of EngLi. sh Law. Thi. s uas because of the s eci. aL natur. f th

colony betng a reposttory of convi. cts, and the freemen bei. rig the ini. Li. tary.

It uas riot unti. L the BStabLi. shinent of a IOCaL Legi. SLature and a coin L t

Lau system that the rights of British subjects in the new colon a To h d

that of their kinsmen in England.

*203 THE LEGAL PROCESS IN THE EARLY YEARS

*I

,

By direction of an Imperi. aL Act the Governor uas granted su Tame and

arbitrary PDUers for that Law riot covered by the, Imperi. aL statute. Imperi. aL

1.89i. SLati. on made no attempt to provi. de for evBry datai. L of NSbl Law. It coul. d

riot provide a coinpLete LegaL code for the new COLDny. The ap LLCati. on of the

residue Law bias in the hands of the Governor. Therefore the first court system

was desi. gned for the needs of an I'Dpenl, gaoL.

Some of the inherited common Law pri. nci. pLes operated in Australia from th

first settlement but others were contrary to Parliamentary direction o^

Lapsed through the Lack of any i. nsti. ti. ti. onaL means to appL them.

For exampLe, the i. niti. a, . court system was deterintried by the Tin ariaJ. Act'

27 Geo TIT o2 and The First Charter of Justi. ce for NSU.

o

*204

The Imperi. aL Act BStabLi. shed a CTi. minaL

27 GED 111 c2 and THE FIRST CHARTER OF JUSTICE FOR NSU!

Fi. r'st Charter of Justice for NSl" in 1787 provi. dBd for CLVi. I. 'ustice.

.

The Act and Charter provided the foLLoui. rig LegaL system.

(1) Minor Grimi. naL and CLVi. L charges couLd be dealt with

by Ousti. Gas of the Peace.

(2) PhiLLi. p was granted power to appoint the above justices,

and other officer's necessary to '1put the Law into execution',

(3) The establishment of a Vice-Admiral. ty Court, and Cour. ts
marti. aL .

(4) The Court of Criminal. audi. cature

Court for the COLDny and

(5) The Court of Civil. Dun. sdi. cti. on for major ci. vi. L actions.

(6) No appeal. s for CPLmi. naL cases but appeals aLLoued to the

Governor, and then the Pz. i. vy Counci. L on CLVi. L cases.

Thê

for major crimes
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The two major courts were the Court of CTtmi. naL Dudi. cature and The

I

.

Court of CLVi. L JUTi. sdi. cti. on.

J

*205 THE COURT OF CRIMINAL ,UDICATURE

This court was authorised by statute and The First Charter of Ousti. ce. The

^^. descri. bedtheCourtsasfoLLous5

"And whereas i. t i. s necessary that a Court of CTi. ini. naL Dun. sdi. cti. on

shouLd aLso be established within the COLDny Dr. Setti. ement aforesaid

with Authority to proceed in a more Summaz. y way than is used

within this ReaLm according to the knoun and EstabLi. shed Larus

thereof; And Whereas, by An Act of ParJ. Lament passed in this resent

Year of DUE Reign, ' and ,

"... Wee do hereby create, di. rect and consti. tute the satd Court

of CTi. minaL Jurisdiction to be a Court of Records And that our

said Court of Criminal. OUEIsdi. cti. on shall. have aLL such Quiets

are inci. cent to a Court of Record by the Laws of that part of Our

Ki. rigdom of Great Bi:itai. n cal. Led EngLand"

HDuever despite the directions above that the Court should encompose the then

current EngLi. sh law and procedures this coui. d not be done because.

(1) The directed summary nature of tbe judgments

(2) The appointment of a Dudge-Advocate instead of a Judge.

(3) Th^ L^. k of ^ tat^L by jury

(4) Limited avenues of appeaL

(5) T, ae nemb^^^ OF th^ court beLonged to Hi. s Majesty's forces.

The Court consi. sted of 3

".. Our audge Advocate. fo^ the ti. me betng together hit. th such SLx

Officers of OUT. Sea and Land Service as our Governor, .. shaLl. ,

... convene from ti. me to t, .me for that purpose. "

*206 THE COURT OF CIVIL OURISDICTTDN

"
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were BStabLi. shed by way of RoyaL Prez. ogati. VB.

The Court of Ci. vi. L Jurisdiction and the minor onini. naL courts

Ro aL Prero attve

Royal. Prerogati. ve i, s a residue power Left utth the Crown after

the ascendency of Pan. i. ament as having paramount power. It i. s

used as authority for admini. striati. ve practices necessary where

there is leg:. SLati. VB gaps.

- .

---~



,

,

.

*

.

, of Ousti. ce as foLLous;

(1)".. fu, .L power and Authority to hoLd pLea of, and to hea^ and

determine in a Summary way al. L PLeas, concerning Lands, Houses

Tenements and Heredi. taments, and aL, . manner of interests there:. n

and a, .I. pLeas of Debt, Account Dr. other Contracts Trespasses

and a, .L manner of other personaL PLeas uhatsoever".

(2)" And Wee do further UtJ. L, Drdai. n and Grant to the satd Court

FULL power and Authority to Grant probates of Ui. LLs and Administration

of the personal. Estates of Tritestates dying within the place or

SettLement aforesai. dl, .

(3) To consi. de^ coinpLai. nts in writing 11. .by any person Dr.

persons against any other person or persons residing or being

ui. thi. n satd pLace, of any Cause of Sui. t. .."

The Court consi. sted of:

"... the Dudge Advocate for the ti. me bet. rig together rutth two fi. t

and proper persons, Inhabiti. rig the satd pLace, to be appoi. rited

from ti. me to ti. me by Our Governor. ..".

ALthough no appeaLs were al. Lowed in. criminal. cases there was provision for

ci. vi. L appeal. s to the Governor, and then to the Prtvy Counci. I. where "the debt

or th, .rig i. n demand shaLL exceed the val. ue of a300".

The BELti. sh. authori. ttes di. d riot provi. dB for any JUTi. sdi. cti. on i. n aqui. ty.

The fi. r'st forma3. grant of equi. ty dun. sdi. cti. on was riot unti. ,. 18/4.

*207 COURT OF VICE-ADMIRALTY AND COURTS MARTIAL

The dun. sdi. cti. on of the Court was Lai. d doun i. n The Fi. rst Charter

.

Court of Vice-Admiral. t

Was BStabLi. shed under Letters Patent in 1787 to try cases of

breaches of martti. me Law on the hi. gh seas and 11. .and aLso throughout

aLL and every sea shores publick streams ports fresh water's river's

creeks and arms of the sea as of the river's and coasts whatsoever

of the sai. d Terri. topy caLl. ed New South IUaJ. BS. .."

Courts Martial.

,

-.~..~.~..~,,^.-.--.------

These courts were BStabLi. shed to try ini. Litary personneL for

breaches of ini. Litary disci. pLi. ne. They were a common part of garrison

Life in the COLDny but, as a general. ruLe did riot exercise jurisdiction

over convi. cts or ci. vi. Li. ans.

.
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THE MINOR COURTS

to estabLi. sh the minor courts in the COLDny.

The Ousti. Des were provi. dBd ui. th 11the same power to keep the

peace, arrest, take BatL, bind to good behavi. our Su ress and ' h

and to do aLL other Matters and Thi. rigs. .. as Justi. GBs of the peace

have within. .. EngLand ui. thin their respecti. VB Ouri. sdi. cti. ons".

In these courts summary justice was administered for minor offences.

91'209 DISSATISFACTION WITH THE EARLY LAW

, . .

, . .

The First Charter ~of austi. ce provided authority for the Cover

The earLy Law in NSIU did offer access to settLers and conv, .t:ta to a

resemblance of the LegaL processes i. n EngLand. But di. ssati. sfacti. 'th
the courts soon became apparent particularLy from the free settLers who

beLieved they were denied thei. I:. birthri. ght of EngLi. sh ,. au.

Criticism:^ of the earLy Lau were as fo, .Lows.

Couz't of CTi. minaL Jurisdiction

I

(,) Th^ Con, t us^ realLy ^ "^Litany t, tbun^L. Ban^us^ th^ Con, t

consisted of at Least six officer's of the armed services they

tended to favour their Own cLass i. n Legal deci. SLons.

Further this class had no Legal. training in Grimi. naJ. Law which

was even more untenabLe as there was no right of appeaL on Grimi. naL

cases.

(2^There uas riot the availability of

Trial by jury.

(3) Th^ Gnu^^.., had th^ absolute power to appoint member's

of the court to si. t ui. th the audge Advocate. Thi. s Led to aLLegati. ons

of bias and favour in the appointments.

(4) There uas no right to chaLJ. enge a member of the Court

even though he may have a vested interest in the outcome of th

tri. aL .

(5) Lack of an appeaL process
Court of Civil. Dun. sdi. obion

(1) Th^ an. ,^ criticisms concerning the appointment of member's

of the Court by Governor appLi. ed to the CLVi. L courts.

(2) L^. k of t^tat by duny

(3) c, ittci^^ of th^ right of appeaL to the Governor uho

was riot LegaLJ. y quaJ. i. fi. ad.

that British birthright.
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(4) By 4810 the Court was riot sufficientLy speci. aLi. sed or

qualified to deaL with the large number of Legal actions which

had arisen because of the expanding mercantile community in

the Colony.

Both Courts suffered from a Lack of regular advocates and solicitors and

an inabi. Lity to use the more sophisticated processes avai. LabLe in EngLand.

For exampLe, there was no provision for the joining of third parties in

an action.

Because of generaL dissatisfaction with the LegaL process, in the Report of

the SeLect Committee on Transportation of the House of Commons 18.2 most of

the above CTi. ti. ci. sins were made of the"admi. rid. strati. on of justi. ce i. n the COLDny.

^. .

\~/

A number of reforms were incorporated in The Second Charter of Ousti. GB for

.

^2_

*210 THE SECOND CHARTER OF OUSTICE FOR NSIJ 1814

The foLLoui. rig summarises the changes to COLDni. aL Law brought about by The

Second Charter;

(1) The GriminaL jurisdiction remained intact

Civil. DUELSdi. cti. on

~-,

(2) The Court of CLVi. L Ouri, sdi. cti. on was aboLi. shed and repLaced

by a ^^^.

(3) The new Court had the status of a ^g^^^. with

a Dudge appoi. rited by Comintssi. on.

(4) No provision for trtaL by jury

(5) Th^ audg^ ts j. t"^d on th^ ban. h by to. Lay

magistrates appointed by the Governor.

(6) The jurisdiction of the new Court incLuded common Law,

equi. ty, PDUer to grant probate, and Letters of admini. strati. on.

,

*

(7) A new intermediate Court , The Governor, s Court was BStabJ. ished

with a CLVi. L jurisdiction Limited to actions in which the money or

property i. n di. spute di. d riot exceed $50.

The new Court consisted OF a audge-Advocate and"two fit

and proper persons" appoi. rited by the Governor.

. .
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AppeaLs were onLy aJ. Lowed to the Governor where the ''debt o

thi. rig i. n demand, ' exceeded t300 except that were the Judge of the

Supreme Court had differed in opinion with the ina i, strates.

AppeaL coui. d riot be made to-the Privy CDunci. L unLess the sum

being cLai. med was ^3,000 or more and the appeLLate Lod ed

doubLe that amount as securi. ty.

*211 THE ImpoRTANCE OF THE SECOND CHARTER

(8) New EULes on A e, .Late Proceedin ss

As with The First Charter , The Second acknoui. dged that the EngLtsh Le aL

process shouLd appJ. y i. n AUStraJ. i. a uhere practi. cal. .

The Lau of equi. ty was now part of AUStraLi. an Law and the courts no Lon

deaLt ui. th common Law actions i. n a ''Summary Iua "

The new Supz. emB Court became the sentor Court in AUStraLi. a with a eLL t

dun. sdi. cti. on unti. L the deveLopment of FULL benches in the other St t '

Supreme Courts. Therefore the embryo of AUStraLi. an Law uas created.

*212 NEW DEMANDS FOR REFORM

I'~'

,

The reforms of 18/4 were too piecemeal. and incomplete for the first generation

of nati. ve-botn AUStraLi. ans of the 1820, s. Together ui. th the settl. ers d

emanci. ptsts they pressed for major changes to the LegaL system atticuJ. atL

i. n the workings of the courts, and the introduction of tri. aL b 'ur fo

criminal. cases.

The British Government appointed a T Bigge to undertake an intensive

investi. gati. on i. nto the admi. ni. strati. on of the COLDny. He resented ParL'a t

I

, C) with a ^^g. g^.^,_g. !:. The Administration of Ousti. ce and which formed the bases of

the LegaL refoz. ms in The Thtrd Charter of Ousti. GB in 1823.

*213

Thi. s Charter was the most tinportant SLngJ. e LegaL stage in AUStra, .ian Law.

It was introduced by statute3 4 Geo TV c96 as ueLL asThe Charter. The refot. ms

THE THIRD CHARTER OF OUSTICE 1823 AND 4 GED TV C96

represented a complete break with the past and establish ed a Le al. s st 'th

CJDse EngLi. sh para1.1.8Ls.

Basic to the discontent was the demand for tri. aL by jury.

I
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T^^ ^"*^.,..^^on'8^'+^^^^ by ..,^ mm ^^^^^ 00' an""". inst"' '
TRIAL BY OURY

FOLLOWi. rig stopgap reforms were i. ntroduced;

,

(1) The Supreme Court criminal. cases were to be heard by

a judge and a jury of seven commissioned officer's of the

armed services. However i. t uas now possi. bLe to chaLLenge

the prospecti. ve offi. Get jurors.

Questions of fact uere to be tried by the Chief audge and tuo

Dusti. ces of the Peace (termed assessors).

Where both parties agreed on the facts and the_ vaLue of the action

uas $500 Dr more then the case uas heard before a jury of tugLve

as in England.

*2.5 OTHER REFORMS INTRODUCED BY THE THIRD CHARTER OF OUSTICE

(2) For Supreme Court CLVi. L cases'

I

\-/
Other important reforms introduced by The \Charter were;

(,) A Neu Su reine Court

Both the old Supreme Court and the Governor's Court were repLaced

by a new Supreme Court ui. th extended jurisdiction.

The extended hurtsdi. cti. ons incLuded the PDUez. to deaL with

probate of WILLS, the administration of trite state, s property,

the guardianship of infants and the controL of their estates,

the power to deaL with irisaLvancy, and jurisdiction over

AdmitaLty matters.

,

(2) Ci. TCUi. t Courts Established

Executive action BStabLi. shed Circuit Courts of the Supreme

Court and stintLar to the circuit courts in EngLand (SI2).

Their dung:1:0ti. on covered criminal. and ci. vi. L matters stintLar

to that of the Supreme Court.

(3) Inferior Courts estabLi. shed

,

I

The inferior court structure uas model. led on that in EngLand

as 'foJ. Jous3

Court of GeneraL O Quarter Sessi. ons ; CouLd deaJ. rutth ini. nor

CTi. minaL matters in a summary manner, and convicts couLd be

dBaLt with in a more arbitrary manner than couLd freemen.

,
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This court Later became known as The Court of Pett Sessions

Court of Re uests;

sums of Less than etc. Thi. s court was known in EngLand as I'a

poor man's Court of Equi. ty).

(4) ^e^^. s The Court of A

There was no fundamentaL change to that before 1823.

AppeaL was sti. LL to the Governor who was enjoi. ned to convene The

Court of A Bai. s OF the COLDn of NSU.

Had authority to deal ui. th CLVi. L suits invoLvi. rig

AppeaLs to the Privy CDunci. L were aLLoued for uhen $2 ODD was

the vaLue of the subjcet of Litigation. The seve^e securtty

requirements of he Second Charter uere reLaxed.

THE IMPORTANCE OF THE THIRD CHARTER*216

I
\
.-~.,

Although the reforms were meant as transitory measures onLy they Laid a

stronger base for the deveLopment of AUStraLi. an I. au based similar to that

avai. LabLe in EngLand. However there were sti. LL important differences'

(1) Criminal. trials were sti. I. L riot subject to fuLL and

reguLar. tri. aL by jury.

(2) Important civil cases uer. e sti. LL riot subject to a

regual. r tri. aJ. by jury.

(3) The initiation of pubLi. c prosecutions were fuJ. Ly in the

hands of the Attorney-GeneraL.

*2.7 THE AUSTRALIAN COURTS ACT 1828 s 9 Geo TV GB3

.-.

Bai. s of the COLDn of NSU

I

Although this Act was onLy meant as a temporary measure and Largely re-enacted

the 1823 provisions, it put AUStraLi. an Jaw on a more stabLe Legal. footing

and became the embryo of future AsutraLi. an Law. It provided that aLL Jaws

and statutes in force within the reaLm of EngLand on 25/7/182B choul. d be

applied in the administration of justice i. n NSUi. The far-reaching effect of

^

this Act i's ueLL i. I. Lustrated in the modern case R V Un. ht

It establ. i. shed the ''EngLi. sh" eLement of AUStra, .tan Law and at the same ti. me

introduced the FOLLOWi. rig ^eforms;

,,) !!e^

The 1828 Act dropped the provision of 1823 deaLi. rig tiltth

appellate proceedings before the Governor.

(2) Dunes

The Act onI. y granted greater autonomy to the Governor, and the

Legislative Counci. L to introduce the ino^a extensive use of juries

at some time in the future.

*

^
^x arts KL^, (1971) .
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In fact the 1828 Act took away the use of LeguLar juries in The

Court of Quarter Sessi. ons. These were insti. tuted by the Supreme

I

Court foLLoui. rig an overSLght in the 1823 Legi. SLati. on. The ,828

Act Laid down that the juries of the Court of uarter SessJ. ons

were to constituted in the same way as for trial in the Supreme

Court.

WILLi. tar Ouri. es; in5.1. i. tary juti. es uere

eLeven year's before they were fi. naLLy aboLi. shed. RaguLar ductes

were dented because of the obst:. nacy of the Legi. SLattve Counci. L.

The Ductes Act, 1832 aLLouied nori ini. Li. tary dun. es where the

...~

member of the executiveaccused couLd show that the Governor or any

Counci. L i, s the pLai. nti. ff or has a personaL interest i. n the case.

The Legi. SLati. ve Counci. L in 1833 finaLl. y gz. anted freemen a fuJ. L

ri. ght to choose a CLVi. Jian jury for their trial i. n the' Supreme

Cou^t and the Court of Quarter Sessi. ons.

However the avail. abi. Lity of ini. Litary OurLBS uas riot aboLi. shed

unti. L 1839.

In 1842 the USB of assessors in the CLVi. L jurisdiction of the

Provision was made for theSupreme Court was f, .naJ. Ly aboLi. shed.

tr, .aL of common J. au actions ui. th 4 jurors (e^^^I!^^^.) unLess

either papty required a jury of tueLve (^^,^I!^^. X. )'

to remain for another

.

\-,
I

(3) Power to the Le LSIati. VB Council

The 1828 Act vested the Legi. SLati. VB CDunci. L with PDUers to

determine the workings of the ^g^g^, and the

ourt of uarter 58ssi. ons.

In 1829 the Counci. L empouered magistrates to depart from normaL

proceedi. rigs uhen deaLi. rig ui. th convi. cts.

Court of Quarter Sessi. onss The Court exerci. sed tradi. ti. onal.

juti. sdi. cti. on for magistrates sitting

the Court of Pett Sessions

name in the BarLy 1830s. The Court had JUTi. sdi. cti. on over sina, .L debts.

over the Inferior Courts

Court of Re uests

i. n 1842. The Court had juti. sdtcti. on over ci. vi. L CLai. ms i. nvoLvi. rig

$10 Dr more.

..~ ..~-..,.,-

Commissioners of the Court uere appoint:ed

^^.^:

I'Dut of sessi. on SII. or i. n

Sessions became the common

. ,
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A major revision of the inferior CDu^ts in 1846 EBSULted in the
Court of Petty Sessions taking over the jurisdiction of the

Court of Requests except in the County of Cumbez. Land. The

Court was final. Ly abandoned in the 1850s.
*218 THE DEVELOPMENT BE THE SUPREME COURT

By 4827 the Supreme Court had three judges. These uere re utred t d L
more spaci. aLi. sed areas of Law arising from the Larger and more

community in NSlul. The procedures of the Court CJDseLy mirrored that in

but AUStraLi. a was fortunate to have Sir Franci. s Forbes as a

Forbes was a reformi. st, was LargeLy EBSponsi. bLe for the

. ,

enabLi. rig he Third . Charter of

incorporated in the

Supreme Court were streamLi. ned and advanced for the ti. me. He provi. ded that th
Court, s proceedtrigs were I'to be commenced and continued in a distinct and
separate form".

Therefore from the early year's cLeaz, distinctions uere drawn between

common Law, eccLesi. asti. cal. , exchequez. and e ui. t bL

512 of an Amendment Act of 1840

,
,

~ ^,

AUStraLi. an Courts Act'

me ECanti. Le

England

Chief Ousti. CS.

drafting of the Legislation

suggested reforms were Largely

i. n 1828. ''Forbes RUJ. es" for the

between equi. ty and other Law. The Supreme Court , s jurisdiction in Equity was
to be vested in one judge of the "Equity Branch OF the Supreme Court". Thi. s cLear

distinction remained in NSU Law unti. L recent times aLthough England and other
common Law countries successfuLLy fused the dun. dictions with reform Legi. SLati. on

passed in the 19th century.

Justice and his

.

.

\

A eLLate Function

FOLLOWi. rig the esta bLi. shinent of a

the NSU Court assumed the

confirmed the cJ. ear distinction

The important case R V ina

had been vested with aLL the

issues reLati. rig to the

In R V HDd BS & L rich

Supreme Court had the PDUer' of

of errors in Fact and in

process and proceedings "

criminal. ,

^

inaritLe of AUStraLi. a's appeLLate tri. bunaL.
LSIzatesof ~ "'

Supreme Court at Po^t

EngLi. sh power to review and cLari. fy

administration of justice in the COLDny.

(1844) ^^^. 9.1. DonLLng CD hatd that th,

correcting and examining aLL manner

Law, of aJ. L justices, in their judgments,

Phi. LLi. p

I



,
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Review of Grimi. naL Platters

The Supreme Court, s power to review CTi. minaL cases grew

through the use of the writ system-for example the Writ of

Certi. D'art (A command to a lower Court to

higher court some matter of a judicial. character) .

By TB40 appeaLs became referabLe by a singLe judge to aLJ.

three judges sitting together. Legal points could also be

referred to what became known as the FULL Court or the

In 1849 reforms in EngLi. sh CT. jini. naL Law were introduced into

AUStraLi. a. The Legi. SLati. VB Counci. L directed that a Court after

a case had been reserved to it couLd remit the case back to the

inferior court and a new judgment deLi. vered according to the

super LOT court, s ruLi. rig.

ENGLISH LAIU REFORM AND AUSTRALIA
I

FULL Bench of the Su reine Court.

.--

.

*'21 9

During the first haLf of the 19th century Bentham and other law ref

in England aboLi. shed many of the antiquated Medi. evaL court Tactices that

were cLutteri. rig up the EngLi. sh law courts.

"certify" to the

Many of these reforms uere adopted by way:::of Legi. SLati. on i. n AUStraLta. The

,828 Tin eri. aL AUSt::a, .tan Cou^ts Act made Bri. ti. sh statutes as at 25.7.1828

^^

appLi. cabLe I, Q NSIU. Therefore as at that date a Large number. of Engi. and, s LegaL

reforms were app, .,. cabLe to AUStraLi. a.

Because AUStraLi. an Law c3. DSBLy paraLl. ed EngLi. sh Law the reforms couJ. d b

readi. I. y i. ncorporated i. nto the AUStraLi. an system by way of 1.8 i, sLati. on. H

the dependence upon EngL, .sh reformers meant that an absurd situation Iu

reached were because of the Lead ti. me superseded reforms were introdu d

into AUStraLi. a before the contemporary reform measure was fi. naJ. Ly introduced.

11'220 INFERIOR COURTS REFORMS

I~~

._. I

~

,

.

Creation of Dsi. tri. ct Courts

FOLLOWi. rig the reform of the En Lish Count

.

!!.^.!I^^.^.=Was finally aboJ. ished in 1858 upon the creation of

Di. stri. ct Courts.

Courts, the Court of



,

.

NS!J District Courts had a jurisdiction over cLai. ms invoLvi. rig

sums up to $200. They uere p^asided over by Legal. Ly trained

magistrates instead of Lay magistrates. Where the vaLue of the

dispute uas greater than $25 juries couLd be BinpaneLLed to determine

questLosn of fact.

However, questions of Law was deterintried onLy by the judge.

Paid legaLLy trained judges were to become an important part of

AUStraLi. an Law.

13

Court of Quarter Dr Pett Sessions

^.

Reforms uere aLso made to the Court of uarter Sessions

The District Court judges were appointed as Chairmen of the

Court of Quarter Sessi. orig ui. thin thei. r respecti. VB di. stri. cts.

The Chatrman was to be the I'SOLe judge at the tri. aL of aLL

CTi. ini. naL i. ssues i. n such courts". JUTi. sdi. cti. on was extended to

i. ncLude "aLl. GEi. mes and ini. sdemeaners riot puntshabLe by death".

These DJd Courts uere sti. Ll. part of the AUStraLi. an court structure.

FineLLy in 19/1 the Vice-Admi. raLty jurisdiction uas vested with

the Supreme Coupt after enabling British Legi. SLati. on passed in 1890.

*221 SUPREME COURT REFORMS

Vice-Admiral. t Courts

The En Lish aud^ ature Act reforms of the 187.8 were introduced ,. nto aLL

AUStz. aji. an states except NSU. NSIJ did riot finaLLy adopt aJ. L of these reforms

t^^'^0^^'^, R^,^^^yT^^^.^^,}^^d tm, t, tLL. ,trotsd by th, Jan on dt, .,.,.until.

The Bri. t'sh Parliament authorised the COLDni. es to adopt the EngLi. sh Legislation

on di. VDTce i. n 1858. However NSIU di. d riot pass Legi. SLati. on covertng di. VDTce unti. L

1872 and then after seven attempts. Other reforms were as foLLous;

^,

During the period 1852 and 1853 three statutes were passed which

introduced a number of reforms in the Equity Branch of the Supreme

Court. SLmpLi. f, .ed procedures' were i. ntroduced for i. ni. ti. attrig equi. tabLe

claims and further equi. tabLe dealings. The Court was ampoulered to

exercise functions that were previous, .y the province of common Law.

\~

~^-~.--~.,-..-.--~~.-
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The EngLi. sh 1823 reforms were adopted in 1852.

The important remedy of ,. riduncti. on (former, .y the SOLe

provi. rice of equity) couLd be ,. ssued at common Law in 1857.

Stint. JarLy defences which before couJ. d onLy be pleaded in equity

couLd now be pLeaded at common law.

The above reforms tended to bri. rig aqui. ty and common Law together.

*222 RESULT OF THE ADOPTION OF ENGLISH RE FORMe

Common Law

I
.

.

,

14

After the adoption of the Engi. i. sh reforms dun. n the second h Lf

nineteenth century and the ear. Ly haLf of the tuneti. 8th century meant that

during .the Fede^at ion period the LegaL systems of Engi;and and AUStraLi. a were
n^'very stintLar. It was unti. L the BStabLi. shinent of the :!.^. gh Court, a new AUStraLi. an

i. denti. ty, and parti. cuLarLy the independence of the !^^. gh Court from the 11^
CDunci. L in the 1970s that AUStra, .ian Law became noticeabLy distinct and

~~.

i. n one or two areas superLot to the Law in EngLand.

However the En Lish element of A ::raLi. an

fabri. c. Thi. s ui. LL be shown by an examination OF the elements to FOLLOW.

a description of AUStraLi. an Law at the turn of the century is provided by W. T. V.
rutndeyet as FOLLOWS'

I'The Law of EngLand had become unquesti. onabLy the Law of

New South UlaLes. The COLDny had become a free COLDny of the

Empire on its way to attaining a fuLL measure of seLf-government.

The Supreme Court uas one of the Ki. rig, s ordinary courts of justice

ui. th JUEIsdi. cti. on SI. ini. Lar to the courts at Westmi. t "

(~

law i, s sti. LJ. woven into our LegaL

I. ec4t^re^, on A1 '9'10^!> I 'LIE, .^::, (19,74) p 31^,.>

"~-~,~~.,~^---~------
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The Law in AUStraLi. a can be subd, .vi. dBd i. rib0 4 eLements .

(1) The Imperi. aL eLement

(2) Th^ EngLt^h at^^^, t

(3) Th^ Shat^ ^Jan^, t

(4) The FederaL Dr CommonueaLth eJ. Binent

To understand the reLat, .VB importance of the eLements it is necessary

to consider the concept of ^^^^Z. .

*. 224 SOVEREIGNTY

ELEMENTS OF AUSTRALIAN LAW

The doini. nant school. of Law i. n AUStral. i. a and EngLand i, s the Postti. ve SchooL.

The theory of positivism in I. au uas developed by two Law reformers a. Bentham

and a. AUSti. n. AUSti. n said of the positive approach.

"Every postti. VB Law, or every Law SLmpLy and stri. ct, .y so caLLed

i's set by a sovereign person, Dr. a soverei. gn body of persons to

a member or members of the independent politicaL society wherein

that person Dr. body i's SDUerei. gn or supreme" "The Provi. rice of

Ouri. sprudence Deterintried and the Uses of the Study of DUELSprudence"

^d HLA Hant (PI93)

I
.J

The United Kingdom ParLi. ament is the sovereign in EngLand. The Jaw in force

is shoun by the UK Parliament passing an Act in ich becomes a command issued

by the soverei. gn body and uhi. ch i. t triterids to be obeyed.

This idea a3. so appLi. es to Acts passed by previous ParLi. aments. Positivism

states that these have the authority of the sovereign because the UK ParLi. ament

has riot amended or repeaLed those Acts. Thi. s ,. s an tinpLi. ed authori. ty.

*225 SOVEREIGNTY AND THE COMMON LAW
J

.

Acts passed by the sovereign ParLi. ament which cover areas of common Law

supersede' the common Law. audges use the Act as LegaL authority instead

of court case'precedents.

AppLyi. rig positivism the common Law onLy exists so far as ParLi. ament ui. LJ.

toLetate it. Therefore uhat I. t toLetates i. t tinpLi. edLy commands.

*226 DELEGATED AUTHORITY
.

*

The concept of dai. egated authori. ty i's most tinportant i. n AsutraLi. an Law.

For exampLe, rders in Counci. L .of Her majesty's Privy Council.

,



. ,

,

are treated as commands of the sovereign because authority is given to the

ody with dBLegated Legi. SLati. ve powers from

Further, the Parliament impLi. es the Legi. Lsati. on of the delegate as it
does riot supersede or revoke the dBLegate's authori. ty.

*227 POSITIVISM IN NSUl

Positivism has in FLUenced the

first Chief Ousti. ce was a

the Imperial legislation 4 GBo

10

Act ,828 (9 Geo TV GB3
^-^

Therefore, from these early constitution aL instruments there was the

unquesti. Dried assumption that the SDUerei. gn for NSU was the British
*228 THE IMPERIAL ELEMENT

.

early Law of NSl, . SLr. Franci. s Forbes the

Bentbami. be and was instrumental

~.. .

The Imperi. aL eLement in NSIJ Law today are the

ParLi. ament which are directed to

9 GBO TV GB3.

.

ALSO dBLegated Legi. SLati. on passed by British i. t't such as the Privy

CDunci. L under the authority of an Impsri. aL Act, and powers heLd over th
colony by the British Crown under the same authority (Dr' under prepogati. VB

powers recognized under common Law)

*229 THE ENGLISH ELEMENT

TV c96 NSlulAct and The

The Imper. i. aL Legislation made no attempt to provide for aLL the

After the Imper. i. aL eLement the admini. strati. v

doctrines of EngLand.

Further, the settLer inherited so much of the generaL Law of EngLand which
could be appLi. ed to the new COLDny. Therefore the inherited Jaw incLuded those

English statutes as ueLL as the common Lau of England which couLd be appLi. ed to
NSIU.

in the making of

AUStraLi. an Courts

Imper, iai. Acts of the Brtti. a'I

the COLDny. For exampLe, 4 Geo TV c96 and

The position of the inherited Law was

ParLi. ament.

that aLL the Laws and statutes in force in England as at 25.7.1828

appLi. ed to the administration of justice, so far as it couLd be appLted.

Therefore the English eLement of Jaw has a starting point of 25.7.1828 and

there is no need to determine the EngLi. sh eLement appJ. ICabLe i. n 1788. As a
resuLt AUStraLi. a was abLe to inherit the Law reforms of the Benthami. tes in

EngLi. sh Legislation. For example, SLr Robert PeeL, s Acts for the

of Grimi. naL Law.

Law in NSU.

Law uas Left to the Common Law

cLartfi. ed by 9 Geo TV CB3 . S23 provided
^

shouLd be

reforms



.

,

,
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The EngLi. sh element has important ramifications on the Law today. The

effect has been rationaLi. sad by the passing of the Tin eri. aJ. Acts A Li. cation

^.^^,.!.^. 9.9 (NSIU). This Act overcame a number of problems of which EngLi. sh

legtsJ. atton couLd appLy to NSU"by cLassi. fyi. rig the inherited EngLi. sh Acts -

as foLLoius;

11

re-enacttad i. n some form as NSlul Legi. SLati. on.

(2) Those that were impracti. cabLe to re-enact but should

be continued i. n thatr ancient form.

(3) Those of 'no continuing value and should be repeal. ed.

Because of the Tin eri. aL Acts A LLCati. on Act questions of whether or riot

(1) Those which did riot require to be j!!!,!,. j, re-enacted

but contained provisions of continuing vaLue 1.1hi. ch couLd be

a particular English statute couLd be appi. i. ed in NSIU in 1828 WILL no Longer

arise. However the appLi. cation of the Common Law part of the EngLi. sh aLement i, s

more di. ffi. cuLt.

Common Law

Common Law i's judge made Law which lives and grous in the hands

of judges. It i. s dBveJ. oped by the fi. cti. on that a judge does not

enact the common Law at a gi. ven ti. me, but authori. tati. veLy dBCLares

i. t as havi. rig been from ti. me tinmemori. aL.

Therefore when a neu common Law doctri. ne supersedes the DJd doctri. ne,

the judge does riot state that the oLd doctrine has ceased or

become "out of date" but that i. t was "wrong" Dr urongLy dBCLared

to have been the true common Law.

Therefore the 1828 date is riot reaL, .y reLevant for the appLi. cation

fo common Law doctri. nes i. n AUStraLi. a. AUStraLi. an courts have

generaLLy foLLoued the EngLi. sh common Law decisions but there is

evidence of an AUStraLi. an common Law being deveLped.

An important else of the common Law i's for the ^riterpretati. on of

statutes i. n NSW and AUStraL, .a.

THE STATE ELEMENT

,

*230

The State eLement are the NSUl statutes and the court decisions which interprete

the statutes. NSU Legi. SLatton i, s del. egated Legi. SLati. on because the powers of the

IOCaL Legi. SLati. ve bodies were derived from Imperi. aL Legi. SLatton beginning with

9 Geo TV CB3 and cuLmi. nati. rig rutth the onsti. tuti. on Statute; 18 and 19 Vi. c c54



.

,
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The fedez. aL eLement in AUStraLi. an Law is increasing in importance.

The CommontueaLth of AUStraLi. a was brought i. nto exi. stence by an Imperi. aL Act;

The CommonueaLth of Australia Consi. tuti. on Act (63 & 64 Vi. c c12).

THE FEDERAL DR COMMONWEALTH ELEMENT

The AUStraLi. an Constitution is s9 . 55 states amongst other things that

the Act and aLL Laus made by the Federal ParLi. ament under the Constitution

peopLe of every state, and every partare binding on the courts, judges,

of the Commonwealth notwithstanding anything within state Laws.

The Act incLudi. rig the _Constitution are part of the Imperial eLement of

AUStraJ. tan Law. But the AUStraLi. an Government has deLegated authority so that

Federal Acts of ParLi. ament represent the FederaL aLement i. n AUStraLi. an Law.

Authority is derived from the Imperial. ParLi. ament.

Since the Constitution was part ofThe AUStraLi. an Constitution;

\

an Imperi. aL Act it can be amended BELLii. thdraun at any time by the

British ParLi. ament. It never has, and Frot>at>11
never rutLL be amended by that body.

However there have been six amendments by referendum as aLLoued

under the Act.

Statute of Westmenster; Thi. s was"An Act to give effect to certai. n

\

resoLuti. ons passed by Imperi. aL Conferences heLd in the years 1926

and 1930''. The FederaL ParLi. ament fi. naJ. Ly adopted

the date of the outbreak of war rutth Germany. It uas passed to

assuage fears and doubts on the vaLi. di. ty of the proposed wartime

emergency LeguLati. ons.

The Statute stated that no law passed by the FederaL ParLi. ament

after 3.9.1939 i. s i. nvaLi. d on the grounds of repugnancy to any

Imperi. aL Statute or 68Legated Legislation, any more than to any

other provi. SLon of Engi. i. sh Law.

Therefore the Act did riot free the NSIU ParLi. ament from the effects

of the COLDni. aL Laus VaLi. di. t Act and the FederaL ParLi. ament cannot

,

aLter the Consti. tuti. on at wtl. L and anLarge Federal. nowers.

54 states that the UK ParLi. ament purports to abandon paramount

LegaL authority over the FederaL ParLi. ament and that no Act passed

by the UK ParLi. ament after 3.9.1939 shaLl. appLy to AUStraLi. a unLess

it has been expressLy decLared in the Act that AUStraLi. a has

. ..~.-----.---, -

th^tatUt^^ ,. 9.1939

,
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requested and consented to i. ts enactment.

However appLyi. rig positivist theori!es to the Statute it i, s obvious that the

UK ParLi. ament canno^ abandon it's Dun SDUerei. grity by I. tseLf passi. rig a

Statute to that effect. The UK ParLi. ament can amend or repeaL the Statute

at any time. The Privy Council. stated in ^.^^;SE v !:. 1,935/ AC 5003

"It i. s doubtJ. BSs true that the power of the Imperi. aL ParLi. ament
.

to pass on its Dun initiative any Leg:. SLati. on that it thought fit

extending to Canada remains inherently uni. inpaireds indeed the

Imperial. ParLi. ament could, as a matter of abstract law repeaL

or di. SL. egard s4 of the Statute. "

The powers of the Federal. Government are stated in the Constitution for

exampLe, defence. Therefore a, .,. other powers not stated remain the province, P

of the state governments for example ,education. Where state Legi. SLati. on

conflicts with Federal Legsi. Lati. on and the subject matter 5.8 with the powers

of the CommonueaLth, the FederaL Laws are paramount.

I>
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