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The summaries appearing before the court decisions published in The Valuer do not form
part of the judges’ and assessors’ decisions and are provided only as a brief summary of
the reported cases. Members are urged not to rely on these summaries for a complete

synopsis, but to read the judgments in full.

Wrong determination of market rent by valuer

The following summary of two recent New South Wales
Supreme Court decisions is reprinted from the Property
Law Newsletter, June 1990, published by Henry Davis
York, solicitors. The first case is published hereunder;
the second will be included in the February 1991
Valuer.

Two recent decisions by single judges of the New
South Wales Supreme Court illustrate problems that
can arise on the determination of current market rent
under rent review clauses in commerCIaI leases.

_In_the first case, Ho
tLimited v. Mid City Cent
premises were leased to the lessee for use as a
bookshop. The lease provided that the premises could
not be used for any other purpose without the lessor's
consent.

The lease contained a standard market review clause
which provided that if the parties could not agree on the
market rent at two yearly intervals, the determination
would be made by a qualified valuer acting as an expert
and that the valuer's decision would be final and
binding. The valuer was required by the lease to have
regard to the terms, covenants and conditions of the
lease including the restrictive use clause.

Before determining the rent, the valuer sought legal
advice as to whether he should disregard the restrictive
user clause and simply determine the rent that could be
obtained from a hypothetical willing lessee. The valuer
was wrongly advised that he should disregard the
restrictive user clause and determined the rent accor-

dingly. The lessee sought a dectlaration from the court
that the valuation was erroneous and therefore not
bundmg on the partles

Mrahame Books Pty

L lf"ed the semng asnde of the deterrﬁlnatlon

The second case, Bestwood Pine.Mart. (V/ctonam
.Avenue) Pty Limited v. “Coles Myer Limited, alSo came .
‘before the court as a result of one party to a lease being
dissatisfied with the decision of an expert valuer
appointed under the terms of the rent review clause in
the lease.

.The facts are reasonably complicated. However, the
dispute once again arose out of the assumptions made
by the valuer in arriving at hIS determmanon

ng it did rof fol
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é’lease provrde ’that“ﬁ?e
‘ -not be.challenged.-it:sholld bE |
orne in ‘mind, however that there may be.a right of
action in neghgence against the valuer ’

Horwitz Grahame Books Pty Ltd

Mid-City Centre Pty Ltd

(In the Supreme Court of New South Wales, Equity
p:ws:on 5 February 1990, Bryson J.}

*These proceedings relate to rent review
provnsmns in a lease of commercial premises, where a
purported valuation is affected by error.

Shop P24 in the Mid-City Centre, Pitt Street, Sydney,
is occupied by the plaintiff as a bookshop under lease X
103519 dated 26 March 1987 and reglstered on 30
September 1987 which grants a term of six years
commencmg on 1 October 1986. In the lease the
plaintiff is lessee and the defendant, under a former
name, is lessor. The lease incorporated some of the
terms in memorandum T177415, although there were

modifications. Clause 8.01 was so incorporated and it
mc!udes _the followmq'

PERMISSIBLE USE. Thé Lessee shall not use the |
demised premises or any part thereof or permit the
same to be used for any purpcse other than as set
out in ltem 14 of the Reference Schedule hereto
without the consent in writing of the Lessor first had
and obtained which consent may be granted or
refused or granted subject to condmons at the
absolute discretion of the Lessor.
slte 5t the Reference Schedule sald ‘Permitted
Use of Demised Premises: Retail Sale of Books and
other items ordinarily stocked by bookshops™.
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The provisions relatmg to rent review are partly inthe. f‘

0 e
Farne

e Amcreased rate
uCIause'S 03, drawn from the lease is in these termsj

““If the term of this Lease is in excess of two (2) years
from the date hereof then during the six (6) months
(herein called the ‘review period') immediately pre-
ceding the expiration of such period of two (2) years
during the term hereof, the Lessor shall be entitied to
serve a written notice upon the Lessee advising the
amount which the Lessor considers to be the
minimum annual rent for th.e next succeeding two (2),
year_period being Fh&.cur rent: ‘annual open market

rental value of the

lo he.L
é “”omiégarespects 3
ya hle).« on.the term§% convenants

and- condmons ‘of. this Lease&»%
l have emphasised some sngmflcant words.

gCTause 3.04 is'in the memorandum but was modified
by tHe léase and as modified is in these terms:

“The Lessee within a period of twenty-one (21) days
after receipt of the said notice from the Lessor may
give a written notice to the Lessor stating that the
Lessee does not agree that the amount naminated by
the Lessor is the current annual open market rent. If
the Lessee does not give the said notice within the
time and in the manner referred to in thls,,Lease then

the amount _nominated .by the Lessor: 9}}&?;
,ashagl, b%the;memum rAnnual Rent or th next:

’“sﬂ’ﬁbée’dmg,,two year. period.”

*Clause 3.05 is drawn from the Memorandum and ls‘fn
se terms:

“If the Lessee gives the notice referred to in the
preceding Clause then the question shall be referred
for the decision of a qualified valuer to be agreed
upon by the Lessor and the Lessee or (in the event of
failure so to agree) to a qualified valuer selected by
the Lessee from a panel nominated by the Lessor of
three (3) qualified valuers carrying on practice in New
South Wales or if no valuer is selected by the Lessee
within fourteen (14) days after the panel has been
nominated by the Lessor or if no such valuer can be
obtained who is willing to carry out the said valuation
a qualified valuer appointed by the President or other
the principal officer for the time being of the
Australian Institute of Valuers (or should such Insti-
tute then have ceased to exist of such body or
association as then serves substantially the same
objects as such Institute) acting as an expert and not
as an arbitrator and the decision of such qualified
valuer (including any decision as to the costs of such
determination) shall accordingly be final and binding
on the parties to this Lease.”

Once again | have emphasised some significant
words.

S1e ] ). ; il
’ %’Ecordagcegg ghenexpress provrsrons oft is Lease !

The defendant's managers instituted a rent review
and by a process which did not exactly accord with the
terms of clause 3.05 but which each party adopted and
accepted before me was effective, Mr Valuer R.D.
Higgins became the valuer for the purposes of clause
3.05.

Mr Higgins’ determination was made by a letter of 14
February 1989 which he directed to both parties. After
referring to his appointment and to clause 3.05 he said -
“l have determined the current annual open market
rental value of the above premises as at 1st October
1988 in the sum of $595,000 per annum gross..." He
referred to the lessee’s responsibility.for i mcreases in
outgoings and went on: “*The:determination_therefore:
’exclusrve of outgomgs as at 1st October 1988 is the

Except for the reference to the Iessee s responsibility
for increases in outgoings the letter in which the
determination was set out contained no supporting
reasoning or explanation.

By summons dated 2 June 19889 the plaintiff claims a
declaration that Mr Higgins' valuation dated 14 Febru-
ary 1988 in purported exercise of a function under the
lease is not binding on the parties to the lease.

From something Mr Hill said in a telephone con-
versation with Mr Higgins it appears . that it is -not :
disputed that Mr Hrggms yhaluatlonuls:&correct if.the.i
“restriction as to user is disregarded. it was an under--{
Iymg assumption on which the whole case was
conducted that the question is important and that a
different rental value would be produced, having regard
to_market conditions, if the | restricti n on user were.a.;
prowsron of the hypothetrcarfease Used in the VAl
“gxercise.

The plaintiff tendered a body of evidence relating to
Mr Higgins' underlying reasoning to the admission of
which the defendant’s counse! objected. | admitted this
material into evidence subject to objection, a course
which | rarely take but which | regard as appropriate in
this case because it appeared to me that | would not be
able to decide the objection except when disposing of
the main questions in the case. Passages dealt in this

. way were paras 12 to 16 of Mr S.G. Hill's affidavit of 12
July 1989, para 2 of his affidavit of 2 August 1989 and
Annexure G to that affidavit, and Exhibit C. The
passages under objection are not otherwise conten-
tious, and if admitted ! would find the facts in
accordance with them.

Their effect is as follows. While Mr Higgins had the
. reference before -him,- he-told Mr Hill that he was
‘seekmg legal advice as toithe restrictive.user Clause i in
fhe lease and.that it had |mpl|catlons for the: valuatlons&
Later Mr Higgins told Mr Hill that he had received legal
advice from Messrs Moore and Bevins, solicitors,
that the restrictive user clause should be disregarded
by me in making my valuation’. Mr Hill challenged this
and asked for a copy and later received a copy of the
letter of advice; the copy Annexure G is before me
subject to obiection. Mr Higgins told Mr Hill: *'Bearing in
mind the advice which | have received, | am now in a
position to determine the rent..."”

In another conversation Mr Hill asked Mr Higgins to
put words in the decision stating that he had based the
decision on the advice received, and also stated that
the plaintiff wished to dispute the advice and the
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valuation. Mr Higgins said: “1 am not prepared to do a
speaking valuation because litigation invariably arises if
you do. | am an expert and my decision will be
binding."” He also said: "I have had legal advice and
have to rely on it in the absence of anything else. The
evidence on which | am basing my figures relates to
user without restriction.”

Exhibit C is a file note from Mr Higgins' file dated
“2/89". Mr ‘Higgins' filevwas produced on subpoena.
and so far as the evidence shows the file note was not
communicated by him to anybody; its contents seem to
show that it was prepared by him to record his thoughts
as he worked on his valuation. It includes this state-
ment

'Legal advice concludes that the * us;ﬁﬁm ?%

“B’E"als‘rég“’é”ﬁéﬁ‘ and that what is to be determined is *
‘the current annual open market rental value of the
demised premises based on a lease between a
willing lessor and a willing lessee granted with vacant
possession and taking no account of any good will
attributable to the demised premises by reason of
any trade or business carried on therein by the
lessee and in all other respect (except as to rent
payable) on the terms, covenants and conditions of
the lease.”

In the letter of advice Messrs Moore and Bevins
referred to the decision of the Court of Appeal of New
South Wales in :Bumns: Philp.. Hardware . Limited..v.;
Howard Chia Pty Cirmited (1 987) 8 NSWLR 642and the!
conclusion reached there. They said:

“However, the rent review clause in the Burns Philp
Hardware case and the UK authority suppdrting that
view differ from the clause now in question since this
lease requires a determination of the rental based on
a lease granted with vacant possession and having
no regard to the goodwill of the business carried on.

The solicitors regarded the lease considered in -:The 7
Law Land Company Ltd v. Consumers Associatior "L

(1980) 253 Estates Gazette Law Reports 617 as similar,
almost identical to the relevant parts of clause 3.03.

In-Burns Philp Hardware Ltd v. Howard Chia Pty Ltd
(1987) 8 NSWLR 642, a rent review clause required the
assessment of a market rent — *‘the then current
annual market rent of the premises”. It was accepted
by the Court of Appeal and so far as appears was not
disputed by a party that in determifning the current
annual market rent, it should be assumed that the
property was to be leased on the market on the terms of
the lease between the existing parties, which included
a term whereby the lessee could not use the premises
otherwise than as a hardware store without the lessor’s
consent. Mahoney JA said at 644:

“Therefore, in my opinion, what is referred to by the
review clause is what the relevant prospective lessee
would pay for the lease of the premises on the terms
of and for the term remaining for the lease in
question.”

Priestley JA at 659 addressed a question of alleged
waiver by the lessor on a basis which shows that it was
assumed that in the absence of waiver the restriction on
user was to be taken into account.

| see these judgments as providing a valuable
illustration rather than any authoritative expression of
judicial opinion. The illustration is clear and strong in
favour of treating the restriction as applicable in a

market 7

valuation exercise. In TdﬁgF aWdﬁ‘d‘Companycase the
appellant's arguments seems to have taken this posi-
tion as an assumed starting point and to have de-
veloped its position from there to a conclusion which
the terms of its lease would not support.

_fm,_m~a
ne_lease to ‘conclu-,

. ! drff' cumes in: Broceedm
ﬁ%ﬁ"f?ﬁ‘é‘f = ‘Gf’%ﬁofﬁ“&fease..éart" U

=B T Sulany,
ﬁfg?' "é’*mSTex  "commercial leases. In my, opinion the
*decision_ of the.Court of . Appeal in }‘yﬁ’ ﬁ
'-‘Company Ltd v: Consumers Associate rd,lénot truly

a basis for the advice which the solicitors founded on it,
nothwithstanding similarities which can be perceived in
the terms of the documents under consideration there
and here. The lease before the Court of Appeal
contained internal inconsistencies which the Court of
Appeal resolved in a matter which | would not doubt
was correct but which was closely related to the
unsatisfactory terms of that document which Lord
Templeman, then Templeman LJ, described, with
pungent phrases, as ‘‘roughly stitched together”.

The lease in that case contained a definition of
market rent as

“the yearly rent at which the demised premises, fully
repaired in accordance with the provisions of the
lease, might reasonably be expected to be let in the
open market with vacant possession by a willing
lessor for the then remainder of the term thereby
granted without taking a premium, and subject to the
provisions of the lease other than the rent thereby
reserved, there being disregarded any of the tenant’s
goodwill and any of the tenant's improvements.” (p.
617)

There is a fairly gross anomaly between these express-
ions and another covenant by which

. the tenants covenanted not without the prior
written consent of the landlord to use or permit the
demised premises or any part thereof to be used
other than as offices of the Consumers' Association
and its associated organisations.”

As there could be no open market and there could
hardly be any market at all if this restriction had to be
assumed to be in effect the Court of Appeal treated the
restriction on user as relating not to the Consumers’
Association but to the hypothetical tenant to whom the
premises were to be let in the open market for the
purpose of the valuation exercise.

In relation to the difficult document before the Court
of Appeal this conclusion commands respect; but it is
not readily applicable to any other document. In
particular it establishes ¢ r the present lease, in.
-Which the_restnctlon WOl 'te to restrict use:

t Fadg g

%$'in” clause 301
Disregard of the goodwill attributable to the plaintiff's
bookshop business carries no implication requiring
modification of the covenant restricting user to retail
sale of books.

In my opinion the advice given by Messrs Moore and
Bevins to Mr Higgins was_erroneous and the correct
position is genefall%‘ si’lmxlar,t%“tlgt tfeached in| the.Bums«l-
PhIpCase, inw the restriction on user is “assumed-

;,to 3pPIVin the hypothetical lease. As the question must
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d Iressed anew for each Iease! the decision, o&r«he,r
' Caseis 7 t.aut

did not

the defendant's counsel,
present any arguments which would support Messrs
Moore and Bevins’ advice; the presentation of his case
did not require him to-deal with that matter as according
to his case it is irrelevant whether or not the advice was
correct.

Mr Sackville,

in my finding the letter of 14 February 1989 is Mr
Higgins' decision; this is obviously the only available
finding if the material under objection were rejected, but
looking at the matter as if it were admitted in evidence |
would make the same finding. The decision was
expressed in a single document, although the valuer
was not requ:red by the parties’ agreement to give his

_,demsuon in writing or in that manner: Nothmg contamed E

in any conversatlon w:th Mr Hill by ay of ex
L . e STy
Jer V ahon, or, part. of .fns

was Messrs Moore and Bevms advice mcorporated in
the "determination; *

. To alimited extent the decision of Mr Higgins was a
‘Fspeaking” decision; that is to say, it contained
fhternally an explanation or statement of the reasons for
the decision, but that onily related to part of the
reasoning relating to outgoings and had no bearing
whatever on the matter which is under chauenge before
me as allegedly an error.

Mr Hely QC for the plaintiff made submissions to the
following effect. It was submitted that in fixing the rent
the valuer considered a hypothetical lease which did
not contain a restriction on user in the terms of clause
8.01, and that in doing this the valuer acted contrary to
the express provisions of clause 3.03. For this reason
the valuer did not determine the question referred to
him and his valuation was not in conformity with the
parties' agreement. It was submitted that the result was
*he same as if he had valued the wrong property.

A subsidiary contention was that it is open to a party,
who seeks to impeach the decision of a valuer to do so
on the basis of material external to the decision itself.

Mr Hely QC contended that it is clear as a matter of
fact that the valuer assessed the rent on the basis of a
_hypothetical lease which contained no restriction as to
4.user. On the assumption that the evidence under
" objection is admitted this is clear and | so find.

Without the aid of the evidence subject to objection
there is no evidence that Mr Higgins' decision was
affected by any error and if | had rejected that evidence
| would not find that it was.

Mr Hely QC contended that by clause 3.03 the
question for decision by Mr Higgins is defined as
determination of the market rental for a lease on terms
and conditions of the present lease except as to rent;
clause 8.01 must be included in those terms and
conditions. He then contended that it can be seen as a
matter of fact that Mr Higgins did not decide the matter
for decision; his decision is a decision on something
else, and it ig not the thing by which the parties agreed
to be bound; lt was contended that Mr Hnggms Simplye.,

*ﬁ@ﬁs}“ “NEWLR 314, and particularly the opiniori

wrong property; he‘ has valued. according to a lease: 2
wtalﬁmb fhe w g{%ermsei u-pb,m..uf

ral Life of Australia Ltd v. A. Hudson Pty Ltd

expressed, after a lengthy review of earlier authorities,
at 335D to 336F. Mr Hely pointed to McHugh JA's
contemplation of a mistake which appears to me to be
very similar to the mistake under debate now at 331C
as:

. the mistake which 1 think occurred when the
valuer considered other uses of the premises. In that
case the valuer did not answer the question which
was referred to him because his assessment was not
based on ‘on:the terms,Kcovehants and cenditio

- this lease’ ”‘Bﬁt‘“Thm ésses h i
~mistaké, i it bé"d mistake. The on]y Fiistake relied
upon, therefore, is one which involves a mistake as

to the process of valuation. The question is whether a

mistake of that class is sufficient to avoid a valu-

ation?"”

To my reading, the rest of McHugh JA's judgment
was not closely directed to mistakes of the class not
relied on; yet it may be right to understand him as
having expressed views in terms which may refer to
that class.

In applying views expressed m*Lega/ and General
‘Life Australia Ltd v. A. Hudson Pty/°Ctd, it is of course:
important to remember that although all members of the'
Court of Appeal concurred in the order, Mahoney and
Priestley JJA did not concur in the observations of
McHugh JA. Mahoney JA's decision appears to have
been dictated by his view that there was a lack of
evidence and of available conclusions as to what the
valuer in fact did in reaching his valuation; see 321.
Priestley JA's view was to the effect that a declaratory
order should not be made in the state of the evidence.
Further, the proceedings were not disposed of in the

Court of Appeal; the Judicial Committee disposed. of )

the proceedings upon the vie
discernible mistake in the valual

:v. Legal and General L/fe_ of Australia Ltd (19865 614 2
“ALIRT280 “af 28T

However, in my respectful view McHugh JA's
opinion is a most illuminating opinion in a field where

;clanty is rare. McHugh JA placed his. conSIderanon ona

' ln,Baberv Kenwood Manufactunng CoLtd
[1978] {"lloyd's Report 175 at 181.”

| was taken by counsel to a number of the cases to
which McHugh JA referred but | do not think that any
additional review of them is required. The terms in
which McHugh JA at 335 and 336 expressed his
opinion are as follows:

“In my opmnon the questlon whether _a valuation is
bmdlng upon the pame§ “depends ir in the fi irst mstance
upon the: te
THISWAS po pon Y. SIr ] avxd Caxr&sz"rl;f_h'éﬁCoum

has not addressedérdetermmed‘ tHe"question commit- «

fed’to his determmatf‘on "and itis"'3S'if he had valued the t

“of Appeal in Baberv enwoo anufacturing Co Ltd.,
(at 181). A valuation obtained by&r aud or collusxon £
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can usually be disregarded even in an action at law.
For in a case of fraud or collusion the correct
conclusion to be drawn will almost certainly be that
there has been no valuation in accordance with the
terms of the contract. As Sir David Cairns pointed
out, itis easy to imply a term that a valuation must be
.made honestly and impartially. It will be difficult, and
-usually.impossible;-however, to imply. a.term.that a
valuation. can be set aside on the ground of the
-valuer’'s..mistake_or because the valuation is_un-
[reasonable. The terms of the contract usually pro-
vide, as the lease in the present case does, that the
decision of the valuer.is ‘final and binding on the
parties’. By referring the decision to a valuer, the
parties agree to accept his honest and impartial
decision as to the appropriate amount of the valu-
ation. They rely on his skill and judgment and agree
to be bound by his decision. It is now settled that an
action for damages for negligence will lie against a
valuer to whom the parties have referred the ques-
tion of valuation if one. of them suffers loss as the
result of his negligent valuation: Sutcliffe v. Thackrah
[1974] AC 727; Arenson v. Arenson {1977} AC 405,
But as between the parties to the main agreement
the valuation can stand even though it was made
negligently. While mistake or error on the part of the
valuer is not by itself sufficient to invalidate the
decision or the certificate of valuation, nevertheless,
the mistake may be of a kind which shows that the
valuation is not in accordance with the contract. A
mistake concerning the identity of the premises to be
valued could seldom, if ever, comply with the terms
of the agreement between the parties. Buta valuation
which is the result of the mistaken application of the
principles of valuation may still be made in accord-
ance with the terms of the agreement. In each case
the critical question must always be: Was the
valuation made in accordance with the terms of a
contract? If it is, it is nothing to the point that the
valuation may have proceeded on the basis of error
or that it constitutes a gross over or under value. Nor
is it relevant that the valuer has taken into consider-
ation matters which he shouid not have taken into
account or has failed to take into account matters
which he should have taken into account. The
guestion is not whether there is an error in the
discretionary judgment of the valuer. It is whether the
valuation complies with the terms of the contract.
“Furthermore, when a party seeks the assistance of
equitable remedies to enforce an agreement to abide
by the valuation of a third party, mistake, fraud or
collusion can be a defence to the action in certain
circumstances: Collier v. Mason; Weekes v. Gallard.
But those equitable defences are not available when
the plaintiff seeks a common law remedy. To hold
otherwise is to become a victim of ‘the fusion fallacy’
which Messrs Meagher QC, Gummow and Lehane
so roundly condemn: Equity, Doctrines and Rem-
edies, 2nd ed. (1984) at 44-58, Of course, defence of
fraud, collusion or mistake may be available when a

_common law remedy is sought. But that is because .

the express or implied terms of the. contract permit
them. The defences of which Sir John Romilly MR
spoke in Collierv. Mason were equitabie defences to
an equitable remedy. They are not available in a
common law action.

"Is the mistake in the present case of a kind whicn

enables the court to set aside the valuation? in my
opinion it is not of the relevant kind. There is nothing
in the contract which would enable the valuation to be
set aside on the simple ground that the vaiuer made a
mistake. Nor do | think it possible to imply a term to
that effect: Codelfa Construction Pty Ltd v.-State Rail

"Authority of New South Wales (1982) 149 CLR 337."

The rent review clause makes the decision of the
valuer ‘final and binding on the parties to this lease’.
Nothing in the lease suggests that it was not to be
final and binding if it was the result of error or mistake
or was unreasonable. The decision — whatever it is

— is to bind the parties. It is true that the valuer is

‘acting as an expert and not as an arbitrator’. But

those words which have been commonly used in

agreements since the Common Law Procedure Act

1854 serve the purpose of excluding the provisions

‘of the Arbitration Act 1802. They avoid the necessity

for the valuer to hear evidence and the parties and to

determine judicially between them. They enabie him
to rely on his own investigations, skill and judgment:

Re.Dawdy (1885) 15 QBD 426 at 429, 430. Indeed

they reinforce the view that the parties, as between

themselves, rely on the honest and impartial skill and
judgment of the valuer."

I find McHugh JA's opinion persuasive and | propose
to apply it. One of the respects in which it appears to
me to state the position satistactoriiy is that it bases the
decision on the parties' agreement and not on judge-
made rules or on perceptions of policy or general
perceptions which may not be well applicable to the
terms of particular leases. | would wish to be on guard
against generalisations of purported legal rules in a field
where each case should be an appiication of the terms
of an agreement between the parties to that case.

At first instance in this State earlier case law had
shown a state of judicial opinion which was not
receptive to forensic assaults on such valuations; Joint
Coal Board v. Noone Pty Ltd (1984) 3 Butterworths
Property Report 9441 (Yeldham J), and Wamo Pty Ltd
v. Jewel Food Store Pty Ltd (1983) 2 Butterworths
Property Reports 9611. A similar disposition was firmly
voiced by the Judicial Committee in A. Hudson Pty Ltd
v. Legal and General Life of Australia Ltd 61 ALJR at
281.

Within the terms of the opinion stated by McHugh JA
the view expressed elsewhere that a “speaking"
valuation is cpen to review in respect of mistakes which

appear from its.own terms although not otherwise (as .

was contemplated in Joint Coal Boardv. Noone Pty Ltd)
does not appear well based: if the effect of the parties’
agreement is that they are bound by a decision the
result,- subject to any express provision of their
agreement, follows that they are bound by the decision
whether or not it states reasons on its face, and
whether or not those reasons are correct. McHugh JA
does not say that it is significant whether the decision is
a “speaking” decision or not, and | take this as an
indication that he did not regard it as significant. When
mistakes are such that the valuation is not in accord-
ance with the agreement, there appears to be no
reason in principle for limiting the available factual
material to prove that there had been a mistake to the
express terms of the decision. During argument | gave
examples such as that the valuer had been seen to
inspect, measure up and make inquiries at the wrong
property after a change in the street numbers, or had
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inspected a property with an apparently correct street
address in the wrong suburb. The examples were
rather gross but they are useful to illustrate the
difficulties of rejecting evidence extrinsic to the terms of
the valuer's determination.

What these parties agreed to be bound by in the
present case is explicitly stated in: clause 3.05. The
machinery in the previous clauses worked to produce a
difference or dispute referred to as “the question" in
some such form as this:

“What is the minimum annual rent for the next The question,stated:b Mctugh JA:to be the critical ,

succeeding two year period, that is to say what is the g Juestion —gWasiheValugtion madk in accordance with |
curent annual open market rental vaiue of the %IS:erms Ofthe ¢g ract?.— should be answered by | »
demised premises based on a lease between a _2SayiNg that it was. Mr Higgin gid not mg‘l_ime‘an' SO or'ty

willing lessor and a willing lessee granted with vacant

5 s e .
possession and taking no account of any goodwil g oTTOL OF o ading e wrong_ property, -dr. |
attributable to the demised premises by reason of ,_.ﬁ%.]:g@wfh%{?[Epe(tyaaasgc."oQirg,g_afg}ﬁa%ﬂf‘?ﬁg,ﬂfis?& [
any trade or business carried on therein by the §:11ad'd Wrong View about the meaning of the right lease.’

lessee and in all other respects (except as to rent
payable) on the terms, covenants and conditions of
this lease?" '

Then clause 3.05 provides for this question to be

ferred for the decision of a qualified valuer and
provides “The decision of such qualified valuer .
shall accordingly be final and binding on the parties to
this Lease.”

Is it a question of fact, to be decided upon evidence
and on the probabilities arising on that evidence
whether Mr Higgins' letter of 14 February 1989 is a
decision on that question. On its face-and from its
contents it undoubtedly is. In my opinion the evidence
to be admitted on that question should not be confined
to its contents. | regard the statements in Mr Hill's
affidavits which are under objection, Annexure G and
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&determination on'| heiquestion referrad. It would antici-

pate the answer to the Guéstion whether it is final and
binding to assume that it was for the purpose of
excluding evidence on the issue. The parties did not by
their agreement point out any form of determination
which they agreed was to be conclusive just because
that form was observed.
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There was not on the facts of this case any room for
any question about Mr Higgins' honesty or impartiality.
No attempt was made, or couid be made, to cast doubt
on the valuation as being his honest and impartial
decision as to the appropriate amount. The evidence
seems to show that he proceeded in a careful and
competent manner, exemplified by the fact that where
there was a legal difficulty he took legal advice and
acted on it.

In my opinion the plaintiff is not entitled to the
declaration which it claims.

My order is: the summons is dismissed with costs.
(The above decision is subject to Crown Copyright and
reproduced on condition that the material is not published by

any electronic or computerised information retrieval system.
— Ed)

Exhibit C, as relevant, and | admit them.

[ find on the probabilities that Mr Higgins acted on the
views in Messrs Moore and Bevins' letter of advice
dated 7 February 1989 that when regard is had to the
whole terms of the lease *... if a valuer on a rent
review is to determine the rent as if the premises were
vacant and disregarding goodwill, then it is inconsistent
to take into account the restriction on user provision'’,
and that Mr Higgins *'... should assess the open

1arket rental vaue of the premises without regard to,
the restriction as.to user contained in the lease." E@gj,"
this'was to-act-on-a view omngag,tf@q;ioritn.esya.ly.gggum&
£xelerse: of - all;-the.-provisions of ‘the lease taken @ -
%ﬁ@?ﬁ?@ﬁ‘hy holding, a'wrong view, but a view based
“on the lease and its construction and not based on
some notional lease or other document from which any
.part of it had been omitted. MeHiagins!xletter;of:14:f:
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georrect.| would' be failing to enforce this agreément. ' |
""As Mr Sackville of counsel for the defendant con-
tended, the production by Mr Higgins of a non-
speaking valuation was a procedure authorised by the
terms of the parties' agreement, and in no way failed to
conform with their agreement. However, no provision
of the agreement requires the exclusion of evidence
other than material expressed in the determination if
the evidence is relevant to the issue whether that letter
was a determination of the question referred. In
particular, the provision that the determination should
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