
THE MOTIVES OF THE PARTIES ARE IMMATERIAL

The law is only concemed with the intention of the parties to ente,r into legally binding relations. lt is

not*n""meO witn whether or not the motives of the parties are "good" motives or not. However, the

prrpoiJ tf,* is the sugect of the contract_cannot be an illegal purpose. For example, jf an informant

iJifi*ing a reward notile informs only to 'ease her conscience and not for the sake of the reward" is

stilt entiiieO to the reward despite hei motive - Wtiams v Carwardine (1 833) 172 ER 1 101 .

HONOUR CLAUSES: Certain clauses wrttten into an agreement have the effec't of not making the

agreement a contrac{ because of the intentions of the parties:

GONTRAGTS IN WRITING

Certain contracts such as over land must be in writing. This is because of the "parol evidence rule":

By the general rules of the common law, if there be a contract which has been reduced to

writing,-vertal evidence is not allowed to be given of what passed between the parties, either

befor6 the written instrument was made, or during the time that it was in a state of preparation,

so as to add to or subtract from, or in any matter to vary or qualify the written contract.

See Sfafe Railway v Heath Outdoor (1986) 7 NSWLR 170'

FORMAL CONTRACTS

Format contracts include recognizances, contracts under seal, judgments of courts- of record, and

porriolv, nilli of excnange. Th-ey are the most powerful contracts and derive their force from the

iormat ciraracter of the ac{ion which created the obligation

ln contrac*s under seal the elements of bargain and consideration are missing. H(AMPLE: lf A wishes

to make a gift to B, he cannot do so under i simple contract-as it lacks consideration. Therefore, it

must be efiec,ted by way of deed. The deed becomes a binding agreement because the donor has

comptied with the rLquiiements of the presoibed form. Howeverthe law has been greatly modified by

statute and there is a giowing tendency to disregard form. lf a document is signed and expressed to

Ue sealeO it will be deemed to be sealed under the relevant state Acts'

RECOGNIZANCES: The acknowledgment before a court of record of an obligation orbond, which is

afterwards enrolled in some court of record. For example, to appear in court, or keep the peace-

CoNTRACTS UNDER SEAL: A Solemn mOde Of expressing consent to a contract in a written

document such as a deed. Today any act done with the intention of sealing is sufficient-

couRTs oF RECORD: A court where the acts and judicial proceedings are recorded, and has the

authority to fine and imprison for contempt of its authority'

BILLS OF EXCHANGE: A form of negotiable instrument sucfi as a cheque'

INFORMAL CONTRACT

lnformal contracts are all contrac'ts other than formal contracts. They are also termed simple or parol

contracts.

EXPRESS CONTRACT

An express contract is one which is fully wrttten or fully expressed at the time of making. All terms and

conditions are known at that time.



IMPLIED CONTRACT

An implied contract is one in which not all the terms and conditions were expressed at the time of
making. Therefore if there is a dispute the court has to determine the missing terms, or even that there
is no contrad because of non-agreement or vagueness. Where a contrac[ is subject to implied terms it
is said to be implied in fact. Terms can be implied in a contract if they are:

1. Reasonable and equitable
2. Necessary to provide business efficacy to the contract
3. So obvious that they "go without saying"
4. Capable of clear exPression
5. Do not contradic't any express term

- see BP Refinery v Hastings Sttie (1978) 52 ALJR 20.

They apply shareholders in an incorporated company in that a subscription by one member to the
Memorandum of Articles of Association is not only a contract between that member and the company
but also between that member and other subscribers - Rayfield v Hands [1958] 2 All ER 194.

lMpLlED TERMS: lt is often necessary to imply terms in a contract. They can be classified as terms
implied in law and in fact. However, it is not always easy to distinguish between the two - Codelfa v
State Railway; Liverpool City Council v lrwin.lmplication can be made by way of trade or custom -
Con-Stan v Norwic,lt.

lmplied terms can fall under statute law and the power to exclude statutory implied terms is often
severely restricted or eliminated - ss69-72,74Trade Practices Act (Cth), ss8,9 Consumer Transactions
Ad 1972 (SA), ss12-15 Sales of Goods Act 1895 (SA)'
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Contract 2 - Elements of a Contract including Offer and Acceptance and Gonsideration

Read Vermeesch & Lindgren, in Part 4 Elements of a Contract:

Consideration

Read Vermeesch & Lindgren, in Part 5 The Tenns of a Contract:

lntroduction
lmplied Terms
When may OralTerms be Added to a Written Document?
lnterPretation of a Contract
What is meant bY the Language Used?
Exclusion Clauses

THE ELEMENTS OF A CONTRACT

ln considering contrac'tual law it is convenient to divide a contract into the following elemental parts:

1. The offer
2. The acceptance
(1 and 2 together constitute the agreement)
3. The consideration
4. lntention of the Parties
5. The capacitY of the Parties
6. Legality of the contract



OFFER OR INVITATION TO TREAT?

An invitation to treat is not an offer. lnstead, it shows a willingness to trade, negotiate, or the inviting of
an offer. Typical invitations to treat are:

1. Advertisements by business houses
2. Displays in shoP windows
3. Catalogues' Granger v Gough [18961 AC 325.

Because it is not an offer, the merchant cannot be forced to sell the advertised or displayed products-

upon a request to do so by the customer. lnstead, the customer is making an offer which the merchant

does not have to accept. in a supermarket the customer makes his offer at the checkout so that the

antecedent behaviour of putting ihe goods into a shopping trolley is part of the supermarket's invitation

to treat - Pharmaceutical Society v Boots [1953] 1 QB 401).

The importance between an offer and an invitation to treat is shown in Harvey v Facey [1893] AC 552

where B telegraphed A; "Will you sell us Bumper Hall Pen? Telegraph lowest cash price".

A replied; 'Lowest price for Bumper Hall Pen, 900 pounds" 
-

B: "foe agree to buy Bumper Hall Pen for 900 pounds asked by you"'

HELD: That there was no contract as A's telegraph reply was only an indication of A's minimum price.

Therefore B's reply was an offer. Therefore, the intention of making an offer should be clear -

REVOCATION OF AN OFFER

The offeror may revoke his offer any time before it is accepted . However, the revocation must be

brought to the linowledge of the offeree. Therefore, if the offeror sends the revocation by mail it is not

effeciive until receiveo uy ttre offeree. lf the offeree has sent his acceptance in the mode required by

the offeror before he receives the revocation, it is a contract even though the offeror has not received

the accepta nce - Byme & Co v Van Tienhoven (1 880) LR 5 CPD 344. For the offeror to rely upon

revocation as a defence he/she must show:

1. He/she sent the notice of revocation
2. The offeree has received knowledge of the revocation'

However, the offeror need not personally give the notice of revocation for it to be effective ' Dickinson

i OoaAt if eZO) 2 Ch D 463. For example, a reliable source may be sufficient. Whether or not there

has been effective communication is a question of fact in each case.

REVOCATION BY GONDUCT

lf B offers to sell land to A but instead, sells to C, the sale to G would constitute a revocation of the

offer to A if A receives notice of the sale before he has accepted.

ln Abbott v Lance (1a60) Legge 1283 L offered to sell his properties to A subject to the condition that A

could have 2 montirs to inspLa the properties so as to make an offer. L retained the right to sell to

;;6; during those 2 monihs but promised to pay A 100 pounds if A made his offer within 2 months.

R was about half way on his inspection trip of the properties when he received communication that L

had sold the properties to another person. A sued for the 100 pounds.

HELD: (Wise J):

The defendant would have been bound to accept the offer when made although the 2 months

had not expire4 if the property was sUll uasold, and he ha{ by his own act-rendered the

of the coritra& impossible, and ha4 in effgct, dispensed_with the_perforrrance of
ihe condition precedent. We, tlierefore, are of opinion tlat the defendant is liable to pay the

1fi) poulds. dre present case does not affect the g9ner31 proposition that an offer may be

retricted before dcceptance, because we consider that the part-perfo-rmance of the journey

constituted a sufficiei'rt consideration to give the plaintiff a right in the events that have

happened.



From the above case where the offeree contemplates an act that willtake time, and a bona fide
commencement of the performance is made by the offeree, it is deemed equivalent to an acceptance
to a conditional unilateral contract.

LAPSE OF THE OFFER

An offer may lapse according to the time allowed for acceptance in the offer or if there is no time limit,
within a reasonable time. The determination of reasonable time will depend upon the nature of the
offer, and individual circumstances. Where the subject matter of the offer is land, and the price of land
in that locality does not fluctuate greatly, then a considerable time could expire before it is considered
to be unreasonable time.

COUNTER OFFER: lf a counter offer is made the original offer lapses. However, a mere request for
clarification of the terms or for more information does not nullify the offer.

OPTIONS

lf the offeror promises to keep an offer open for a definite period of time he can still withdraw the offer
before that time as there is no contract to keep this promise - Offord v Davies (1826) 142 ER 1336. ln
Routledge v Grant (1823) 142 ER 1336, G promised R that his offer to buy R's house would remain
open for 6 weeks. HELD: That G could withdraw the offer even though R had incuned expenses in
reliance in G's offer to buy.

lf the offeree provides consideration (something of value) to the offerer to keep his offer open for a
certain period then the agreement becomes a contract and is known as an option. lf the offeror
breaches the option agreement by selling to a third party or withdrawing the offer then it is a breach of
contract.

EXERCISING THE OPTION: When the offeree decides to accept the option and buy the subject
property it is called "exercising the option".

COUNTER OFFER

The acceptance of the offer musl be strictly in the terms of that offer othenruise it is a counter offer -
Mobil Oilv Kosta (1969) 14 FLR 343. However, the courts will not entertain "unreasonableness"
particularly when the offeree has made a bona fide effort to comply with the terms. For example, in
tan Hunter v Durham Holdings (1973) 47 ALJR 606 the option agreement required that acceptance
was to be delivered by the expiry date 'in the ordinary course of the pos1." The expiry date was a
Satuday and as the Post Office was closed on that day the acceptance was delivered on the following
Monday. HELD: That the acceptance was validly given as "in the ordinary course of the post" can
refer to the normal delivery procedures of the Post Office.

The contract in Laybutt v Amoco (1974) 48 ALJR 492 included a "return mail" slipulation. lf the offeror
stipulates that the acceptance should be made by "return mail" then this indicates urgency. However
acceptance posted anytime on the day the offer was received would be sufficient to meet the
stipulation - Dunlop v Higgins (1848)1HLC 381.

AGREEMENT. TERMS

Although the agreement must be on the terms of the offer, commonly, not all terms are stated. ln such
a case there must be agreement on at least, the material terms. The agreement must apply to the
subject matter - Raffles v Wchelhaus (1864) 2 H & C 906.

FRAUD & DECEIT: The innocent party has agreed to an entirely different contract than he intends
and therefore, there can be no binding contract - Foster v MacKnnon (1869) LR 4 CP704. However if
the aggrieved party has signed a document without proper investigation and perusal then that would
be negligence and if as a result, a third party suffes he would be liable.



MISTAKEN tDENTtTy: lf one party makes a contract with a different person other than with whom he

is dealing, then the following general rule applies:

GENERAL RULE: The contract is valid if the parties are dealing face-to-face even if one party

misrepresents his identity. lt is assumed that the party intends to deal with the person who stands in

rront or him - phittip.s y Brooks t191 912 KB 243. Where the agreement is not face-to-face (eg by post)

the court will geneially allow the defrauded party to recover against an innocent third party as there

*.r n"rtt an! intenti6n to deal with that person ' Cundy v Lindsay (1878) 3 App Cas 459'

REASONABLE MAN TEST: The reasonable man test should be applied to the agreement. would a

reasonable man believe that the defrauded party only intended to deal with a particular person?

PRESUMPTION OF KNOWLEDGE OF THE TERMS: lf the offeree accepts an offer and the terms

have been reasonably brought to his attention then it is presumed that offeree knows the terms.

iXAUple, lf a publil transport ticket has special terms printed on its face it is presumed that the

ti"X"t Ury.r knows of them even though he may be able to prove that he did not read them.

lf the contract contains the offeree's signature, he is bound by it including the exclusion clauses even

though he may not have read it. lf the document is unsigned then the reasonable man test is applied.

eXeiApU: lfine ticfet or docket containing the exemption clause could have been easily been

,irtrk"n for a receipt. The offerorshould bring the exclusion clause to the attention of the offeree -

Causer v Browne [1952] VLR 1.

Where the offeree is in disagreement with allthe terms and yet the offeror had made the offer in

definite terms, and had take-n reasonable steps to communicale those terms, then it is presumed that

the offeree had accepted those terms - Thompson v L M & S [1930] 1KB 41.

PERFORMANCE AS ACCEPTANCE

lf the offeree accepts an offer by responding to the terms of the offer then there is a contract.

EXAMpLE: A writes to B; "l will give you $40 000 if you agree to build a house on my land". B accepts

in writing.

However, suppose B does not reply but instead goes ahead and builds the house. stric{ly speaking the

actuat performance by B is not within the terms of A's offer. However, for convenience such action is

held to be valid acceftance as the actual performance is more valuable than a mere promise to

;#"*. However, the reverse is not acceptable where the offeror pays $40 000 to the offeree who

bnly promises to build the house. The offer contemplates the act of building a house and not a

promise to do so.

COM MUNICATION OF ACCEPTANCE

A mere intention to accept an offer is not enough. The acceptance of the offer must be communicated

to the offero r - Fefthouse v Bindtey (1921)11 CBNS 869 . The offeror cannot impose a negative

cond1ion upon the offeree for acceptance. For example, the offeror cannot state that if the offeree

Ooes not reply to the offer, the silence will be deemed to be acceptance - Fefthouse. However, there

may be exceptions in some business arangements because of prior dealings'

ACCEPTANCE THROUGH AN AGENT: The agent to accept an offer on behalf of the principal must

be so authorised to do so - Director of Post & Telegraphs v Abbott (1974) 2 ALR 625.

WHEN IS THE CONTRACT FORMED ?

This question has been important in cases where one party claims indemnity from damages through

an exemption clause in the contract. The offeree must be aware of the exemption before the contract

is formed - Thomton v Shoe Lane 1197112 QB 163'



WHERE IS THE CONTRACT FORMED ?

This question arises where one of the parties lives in a different state or country to the other party. The

law of the state or country within which the contract arises will apply to.the contract. The answer for
different situations are as follows:

1. FACE TO FACE CONTRACTS: The contract arises in the place where they negotiate the

agreement. Therefore the law of that place will apply to the contract.

2. TELEPHONE AND FA)( CONTRACTS: These are treated the same as for face-to-face 
'

contracts. Acceptance must be received by the offeror before the contract is formed - Entores

L v Miles Far East 11955121Q8 327.

3. SLOW COMMUNICATIONS: Such as the post is subject to the postal rule.

THE POSTAL RULE

The postal rule states that the contract arises when the offeree puts his acceptance into the mail box.

It is immaterialwhen the offeror accepts it. This rule has been established on the grounds of business

efficacy. lf the offer is sent through the post and there are not terms within it which specifies a required

mode of acceptance, it is implied that the acceptance can be transmitted to the offeror through the
post. lf the letier is never received the fault lies with the offeror who could have stipulated different

modes of communication and when the contract would arise - Tallerman v Nathan's Merchandise

(1957) 9g CLR 93. However, the offeror cannot be so dogmatic about the mode of acceptance

iequiieO that an equally expeditious mode would not suffice - Manchester Diocesan v Commercial &

General [1970/1] WLR 242).

RECEIPT OF ACCEPTANCE

It is always possible forthe offerorto state as a condition of the offerthat he must receive the

acceptante'and this would overcome any disadvantage which may arise from the postal rule.

eXRUplf : ',Upon receipt of your order we will ship the goods within two days" or if the offeror states a

date on which if he "does not head'from the offeree the offer is refused.

lf a special action is required and stated in the offer, the offeror cannot readily exempt that

requiiement. For example in Latec Finance v Kniqht t1969] 2 NSWR 79 the company had intended a

hire purchase agreement with K. The printed form of the offer stated "this offer shall...not be binding

,pori vou the ofieree until the memorandum of acceptance endorsed hereon shall have been signed

by you..."?

The offeree signed the memorandum but before he had notified the acceptance to the offeror, the

offeror withdrew his acceptance. HELD: That in the case of such an executory contract there can be

no binding contract until the completion of the slated essential step in the procedure of acceptance'

PRECONTRACTUAL AG REEM ENT

Often the parties will enter into a preliminary agreement with the intention of drawing up a complete

contract later. GENERAL RULE: As the intention of the partles is not to enter into a legal relationship

at the date of agreement, either party may withdraw without liability.

ln Masfers v Cameron (1954) 91 CLR 353 the parties signed a memorandum whereby C agreed to sell

and M agreed to buy a certain property owned by C. A deposit was paid by M for the property. The

memorridum contained the foilowing clause; "This agreement is made subject to the preparation of a

formal contract of sale which shall be acceptable to my (C's) solicitors on the above terms and

conditions..," HELD: By the High Court:



The for:ctal contract it is true, is to be "on the above terms and conditions", but it is to be

acceptable to the vendor's solicitors, and the meaning is su-fficiently evident that the contract

shalicontain, not only the stated terms and conditions expressed in a form satisfactory to the

solicitors, but also wiratever else the solicitors may fairly consider allpropriate to the case.

Accordingly....(there) was no binding contract for the sale and purchase of the property...

However, intention and conduct are important. The parties may treat the preliminary agreement as

binding and perform under it. ln such a case there is a contract even though the preliminary

agree;ent may be incomplete. This applies particularly to business agreements'

EXCLUSION (EXEMPTION) CLAUSES

Exclusion clauses are prevalent in contracts used in today's mercantile world. For example, carpark

ti"f"ti, tickets for public and private transport, and repair shops. The clause is usually on a standald

form ciause in the contract and attempts to limit or exclude completely any liability of the owner or

organization. However, it is often mandatory and not pointed..out to the customer despite its

im-portance as a term of the contract. Therefore, the courts will tend to construe the clause against the

party depending uPon it.

The defendant may be liable under more than one head of liability eg the breach of contract also

invofvej negligenie. ln such a case the general words of exemption will construed contra Wferentem
to cover ont! t-tre strict contracnual liability only. Thereforg negligence must be excluded by a specific

ieference - iee Davis v pearce paffing itation, sydney city council v WesL For an effec'tively drafred

exemption ctause see Darlington Futures v Delco.

There are statutory controls on exemption clauses - see ss68, 68A Trade Practices Ad 1974

PUFFING

puffs are not actionable at common law. lt is an obviously wrong or outlandish statement made by the

ioi exampte, vendor. For example, "this is the best house in the worldl". Puffs are outside s52 of the

rrace prictices Act 1974 (cth) or sS6 of the Fair Trading Act 19E7 (SA) which focus on "misleading

and decePtive conduct".

MERE REPRESENTATIONS

An objective test will show that the parties did not intend that the truth of such a statement be

Lrririrt""o or that it was to have contracdual (promissory) force. They can be classified into innocent,

fraudulent or negligent mere representations.

TERMS

on the other hand terms are statements which the parties objecflively intended to be contractual

prmis"s. Guaranteed by the makerthat the statement is true orthat the state of sffairs promised will

[e nrought about. Any failure to comply with a promissory term (subject to_any qualification expressed

in tne ci'ntract) will render the person strialy liable for breach of contract. Terms can be classified into

wananties, conditions and innominate.

SIGNED CONTRACTS

GENERAL RULE: A party is bound to a contract he has signed inegardless of whether or not he has

read the contract. However, the signature cannot be obtained by fraud, duress, undue influence, or

misrepresentation - L'Estranqe v Graucob [1934] 2 KB 394'



MISREPRESENTATION

INNOCENT MTSREPRESENTATION: As opposed to fraudulent misrepresentation is not deceitful. lt

will only attract common law remedies if it has becomes a term in the contract or it has caused

complete failure of consideration for the contract.

A fraudulent or innocent misrepresentation may be relied upon by the representee as a defence lo a

ruii ior specific performance oi the contract induced by it. The law in Australia is that rescission of a

contract irrrougri innocent misrepresentation will only be possible if the misrepresentation goes to the

"root of the contract" - Hynes v Byme (1899) I aLJR 154'

See Oceanic Sun Line v Fay (1988) 165 CLR 197.

ADVERTTSING: A hOuSeholde/S "for Sale" advertisement which misdescribes the zoning of the land

for sale - Argy v Btunts (1990) 94 ALR 719. Consumer legislation limited to "consumers"? - see

Concrete Constructions v /Ve/son (1990) 169 CLR 594'

The problem of causation and reliance - see Kaze Constructions v Housing lndemnity (1990) ATPR

41-017.

lf the representation is not intended to be a term then no aclion for damages for breach of contract will

lie on its account. However, certain kinds of mere representations may give rise to other liability' lf it is

a misstatement of fact whiih induces the contract there may be an ac{ion for damages under s7(1) of

in" tvtirr"pr.sentation Act 1971 (SA). lt may qualify as "misle.ading or deceptive conduct" under s52

Trade practices Act 1974 CrpA) (cth) ors56 of the FairTrading Act 1987 (FTA) (sA) giving rise to an

action for damages for consequent loss under s82 of the TPA or s84 of the FTA'

CONSIDERATION

All simple contracts (ie a non formal contract) must be supported by a consideration. Consideration is

sometning of value which changes hands between the parties at the date of the contract'

opTloNS: E)GMpLE: A offers to sell his house to B for $100,000. B asks for 2 weeks to consider

and A agrees. A can sell at any time during the 2 weeks as the promise was not supported by

consideiation and therefore, wls not binding. However, if B had given $1 to A as part of the option

agreement it would be a contract by which A must abide'

RULE: The consideration must be a "detriment" to the promisee. lf the promisee has given up

something of value including a forbearing to do something which heishe has a legal right to do, it is

consideralion - Thomas v Thomas (1842) 114 ER 330'

ADEQUACY OF CONSIDERATION

The adequacy of the consideration immaterial. However, a lopsided bargain maysupport other

evidence of fiaud or misrepresentation etc. ln Chappellv lVesf/es [1960] AC 87, N promoted a

chocolate by offering a record called "rocking shoes" forls 6d plus 3 wrappers from their chocolate

bars. Royalties were determined on the 1s 6d + the nominal value of the 3 wrappers.

lf any part of the consideration is valid, the promise will be enforceable.

cMTulrous PRoMISES (SUBSCRIPTION CONTRACTS)

It is doubtful that the acceptance of a gift or a promise to accept one can be sufficient consideration to

rrpport a promise to make the gift. Foi example, a list of signatures and amounts promising to pay for

thi'buildin'g of a new church. lt Lannot be said that the application of the fund to build the church is

consideration since the fund cannot be utilized until it is paid into the hands of the truslees.



COMPOSITION WITH CREDITORS AND OTHER MATTERS

Although a creditor cannot accept a smaller amount in lieu of a debt as it is not sufficient
consideration, the law will try to find an extra element (such as premature payment) to enforce the new
agreement. lt is not good consideration to do something that the party is already obliged to do at law -

Foakes v Beer (1884) I APP Cas 605.

PROMISSORY ESTOPPEL

The tendency for courts to find good consideration has led to the development of the doctrine
promissory estoppel.lt has been applied to lease situations, for example in Hughes v Metropolitan
Raitway (1877) 2 App Cas 439, H held a long term lease from MR. He was served with a notice to
make certain repairs within 6 months or he would bs evicted. Afler receiving this notice he entered into

negotiations with the MR conceming the possible purchase of the long term lease however, these
negotiations fell through.

Within a week after the failure of the negotiations H was served with a notice to quit as the 6 months
had expired and the repairs not completed. HELD: That H should be granted relief because the effect
of MR's entering into negotiations with him implied suspension of the notice to repair at least for the
period of the negotiations.

EXAMPLE: ln Centrat London Property Trust v High Trees House L [1955] 1 All ER 256, H leased

from C in 1937 a block of flats for an annual rental of €2500. During the war C had trouble in renting

the flats and consequently in January 1940, to keep H they agreed to let H stay at 81250 pa. By 1945

C had the building fully let and therefore claimed rent from H at the original rent for the last 2 quarters

of 1945. HELD: By Denning L that the claim was successful but C could not claim for the anears ie

the difference between the original rent and the reduced rent forthe period'1940 to 1945 underthe
doctrine of promissory estoPPel.

The doctrine is not a cause of action itself but rather a defence only. The doctrine operates as a

shield and not swott - Combe v Combe [1951] 1 All ER 767.

More modem examples are Waftons v Maher (1988) 164 CLR 387, Comm v Verwayen (1990) 170

CLR 394 and David Securities v Cth Bank (1992) 66 ALJR 768.

ESTOPPEL BY CONDUCT

tn tsmail v Potish Ocean [1976] 1 All ER 902, I had insisted that P store the cargo in a particular

manner despite the fact that P was responsible for storage under the contract and the misgivings
expressed by the master. The cargo was subsequently destroyed and the court held that in the
circumstances I should be estopped from insisting on his strict contraclual rights.

BUILDERS AND CONTRACTORS

EXAMPLE: Under a typical building contract the builder agrees to carry out certain work for a fixed
price. He/she refuses to flnish as it would be unprofitable, so the owner promises to pay an extra

amount. Strictly, under the law of contract the second promise must be invalid as the contraclor has

not incuned any legal detriment and there is no mutual desire to rescind the original contract.

PROMISES TO A THIRD PARTY

E)(AMPLE: A enters into a contract to build a house for B. B is dissatisfied with the contract and

intends to stop construction. C being an interested party (the new tenant) promises to pay $10 000 to
A to complete the building. Upon completion A tries to recover the $10 000 from c' The law would
hold that A could recover as an agreement between A and C is a new agreement.



CASE STUDY. TERMS OF THE CONTRACT

DEFECTS IN A BUILDING

ln wgan v Edwards (1973) 47 ALJR 586, the purchaser of a new house after signing the contract

submitted a list of defects io the builder. The builder gave the. purchaser a written agreement to rectify

the faults and the sale was completed on that basis. l-n an action to force the builder to make the

repairs, the buirder arid;; Gt 'i1n"g tne puicnaie contracl had been flnarized prior to the agreement

torepairtherewasnoc--onsiderationtotuppo'-tthatagreement'-HELD:BytheHighCourtthatsince
the purchasers bona flde believed that they hao ,alidgrounds for not completing the contract, and

since they refrained fro, itinging any acli'on on this b6lief because of the builde/s written agreement

there was a valid toroearancel=-"onsideration) and therefore' binding on the builder'
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Contract 3

Read vermeesch & Lindgren, in part 6 Mafters Affecting the vatidity and Enforceability of contracts 1"

lntroduction
Requirements as to Form of a Contracf

Necessity for Contractual Capacity

CAPACITY

Capacityofpartiescanbeconsideredunderthefollowingheadings:

1. Mentally disordered persons and drunkards

2. lnfants
3. Manied women
4. CorPorations
5. Convicts and aliens'

MENTALLY DISORDERED PERSONS

parties to an agreement must have genuine consent and the intention to be bound- Therefore' the

state of mind at tne time oithe agreimenr Lit 
" 

t"st as a mentafly unstabre perso.l may stiil have

lucid moments. The 
"ontoar 

of i mentally oisoroered person are binding unless it can be shown that

at the time of the making of the contraa hi *ai'unrnr"'to understand whit he was doing. Further, the

other party knew or t'f,oilJ ftrr" known that he was incapable of understanding'

rf the above is shown then the contract is voidabre at the praintiffs option. However he must repudiate

within a reasonable time.

DRUNKARDS

The same general rule applies to drunkards. ln Banett v Buxton 2 Aik Mx67 the parties agreed to

enter into a contraaii, t[!: ,r"r,.nge ot tano. rhe defendant gave nis 
-promissory 

note to the ptaintiff

forthe difference in value between the p*pJrti"r-"i"nrng"o.-fi," plaintir alleged that he was drunk

at the time rre signei.-it-washetd that nis in:toxication *"i" valid defence as it deprived him of his

understanding. ExciGment of arcohor *rr'not iufficient if he was abre to understand the purport of the

agreement.

The same rule applies to persons of feeble intellect'



INFANTS AND MINORS

A creditor cannot bring an action againsl a minor to enforce a minods promise to pay a debt unless the

il;i"; or ratificatiorii" in writing ind is signed by him, lf the agreement is void under legislation it

1."1n"int void even if the minor had represented himself to be of full age'

Each state has its own legislation covering contracts with minors'

MARRIED WOMEN

A manied woman has full contractual capacity in respect of property that she holds in her own right'

AS AGENT FOR HER HUSBAND: Where a manied woman enters into a contract forthe supply of

necessities for hercelf, children, or husband she is deemed to ac-t as agent for her husband while she

i. ri-,ri""g'iliir; ni*. itrir principre wiu sti[ appty if she is living away from him through no fault of her

own.

GORPORATIONS

corporations being "artificial persons" have the inherent power to enter into contracts for the

furtherance or its purpoies. The concept of ultra vires (beyond legal powers) has been effectively

abolished bY the ComPanies Act.

CONVICTS AND ALIENS

A convict cannot pursue any legal rights through t!9 c9yr1:. This rule would appear to apply to non

;ilit"ifetonies - Dugan v Minor lVewspapers (1979) 53 AL,R 166.

ALIENS: An alien iS one who is not an Australian citizen. However, during peacetime there are no

iimiis ptacea on the contractual capacity of an alien. During war and if he/she becomes an enemy

alien there are many contractual restrictions placed on him/her.

UNDUE INFLUENCE

A contract can be avoided if it was induced by duress. That is, by the use of threat or physical
'pi"."rr" 

.gainst the plaintiff. However, proseiution or the threat of prosecution, or the unlawful

detention of goods are not duress. However, in equity the plaintiff can rescind a contract if he can

prove that actual pressure was used to bring aUoui ttrb coniract including a threat of prosecution -
'Bridgeman v Green (1757\ 97 ER22 '

Once undue influence has been established it can only be rebutted by showing that.the transaction

was the result of the pfrintitfr independent will, freely exercised. The law in Australia is not clear'

;91pdr" Baburin, Eriirintl9901 2 ed R 101 with Farmers' Coop v Perks (1989) 52 SASR 399.

UNCONSCIONABLE TRANSACTIONS

Unconscionable transactions arise where one party confides in another. The other party is expected to

act in the interests olthe first party and not in 
'rris 

own interests. whether or not this is the case will

;"ili;;";e investigali"n'"iir," disputed facts. However, a consensus mey not always be present as

in the case of a constructive trust.

H(AMpLE: A tenant for life may only renew a lease for the benefit of those entitled to the old lease in

succession. This is o"ipii" g," aos"ric" of any confiden-tialrelationship between the life tenant and the

remainderman. A parenUchild, and a husband/wife are NOT fiduciary relationships'



FIDUCIARY DUTY

The fiduciary has the following duties:

1. He/she must not place his/her interest in conflict with his/her duty

2. He/she must not do for his/her own benefit that which he/she ought to have done for his

principal- tu'sfer v Stubb (1890) 45 Ch D 1'

3. A breach of fiduciary duty can arise even though the principat m9y ry![ave sought-the 
.

benefit which the fiduciary has obtaine d - Phippl v Boardman tl 9671 2 Ac 46. lf the fiduciary

is ordered to account to thi principal the principal receives the benefit'

4. The duties required of the fiduciary are preventive and detenent. Therefore the bona fides

of the fiduci"r,-r'* Gl"vant - Nocfon v Lbrd Ashbufton !191$151 All ER Rep 45.

5. A fiduciary Cannot purchase from his principal other than at arms length and after full

disclosure of all he knows with respect to the property'

parties may be concunently controlled by the common Law rights and a fiduciary relationship'

EXAMPLE: Principals and agents as shown in BLB Corporation v Jacobsen (1974) 48 AL,R 372,|n

that case it was alleged that J was in breach of a clause in his employment contract which imposed

duties no less comprehensive than those of a fiduciary dealing with his principal:

The obligation of a fiduciary- to-take full disclosure extends to all material infor:mation of

which he is aware or whic-hhe ha" d"liberutely refraine{ from acquiring. 4 o* view it does

not extend to other facts of which h; ;;.*;- notwithstanding-that prudent inquiry would

reveal their existence'

Noattempthasbeenmadetosuggestthattherespondent'sbreachofdutyconsistedina
negligent fafl; to obtain urrd..o:ri*y *oo u.*lte infornation as to Bel-Knit's financial

poild-orr and capacity to pay its debts'

ln Nocton v L Ashburton [1914-15] All ER Rep 45 the House of Lords considered the relationship

between solicitor and client:

..a special duty may arise from the circumstances and relations of the parties' These may give

rise to ". i-pii"a JonUact at law or to a fiduciary obligation in equity' If such a duty can be

inferred i. ""r";J;;;;" ;?; p;*on issuing a prospectus, rs, for instance, in the case of

directors i""ri;g; th" sirr"h"li""" of the coirpuoy *tti.r. they direct a ProsPectus inviting

the subscripUon by them of further capitaf "'

The solicitor contracts with his client to be skilful and careful. For failure to perfonn his

obligation he may be made hable at 1aw in contract or even in tort for negligence in breach of

a dutY imPosed on him'

The conclusion at which I have arrived is that this action ought PT"p"+I to have been beated

as one i. *hfi;il" piri"uff fr"a made out a claim for compensation either for loss arising

ar* *i"""p*r.""itr["" -"a" in breach of fiduciary dury, -r for breach of contract to exercise

due care and skill.



TNFORMATION 83

Gontract 4

Read Vermeesch & Lindgren, in part 't Matters Affectingthe Vatidity and EnforceabiliU of Contracts 2;

lntroduc*ion
lllegal and Void Contracts

MISTAKE

Mistake by one or both parties cannot replace the doctrine of caveat emsor but can provide relief

from contiactual obligations in certain ciicumstances. Examples where mistake will not affec* the

contraaaregivenuyt-onoAtkininBellvLeverBros[1932]AC161:

A buys B,s horse; he thinks the horre is sound and he pays the price of a sgund horse; he

would certainly not have bought the horse if he had known as the fact is that the horse is

u,sound. If B has rro 
""p""""rrIation 

as to soundness and has not contracted that the horse is

sound, A is bound andiannot recover back the pri9e. A buys a picture from B; both A and B

believe it to be the work of an old master and a fugh price is paid. It turns out to be a modern

.opy. A h* oo ""*.dy 
in the absence of representati-on or warrant5r. A aqree-.s to take on lease

o"ii boy from B an unfurnished dwellinq-hgyse. Thelrouse is in fact uninhabitable. A would

never h.r" 
"ot"""d 

into the bargain if helad known the fact. A has no remedy, and the

posiUon is tlre same whether B fnew the facts or not, so long as he made no representation or

gave no *ur"ulrty. A buys a ro-adside garage_business&om B abutting on a public

Ih*orghf*"; unknown-to A, butknown to a it has already been decided to construct a

by-p*""*ud'which will divert substantially m" _*h"-t 9f the traffic from plssing A's garage.

igri" A has no remedy. A11 these cases involve hardship 91A and bgnefit B, as most people

*IAa say, unjustly. fh"y can be supp_orted 9rr 
th: gr.ound that it is of paramount importance

that contractsiiJa be lbserve4 uiid tt ut if parties honestly comply with the essentials of

the forrtation of contracts ie agree in the samJteruu on the same subject-matler-they ar9

boun4 
",.a 

i""t rely on the sf,pdations of the contract for protection from the effect of facts

urknown to them.

The legal meaning of mistake is widerthan the common meaning. lt can signify a misunderstanding

as to the existence or non-existence of a fac't, an ignorance of some matter relevant to the transac{ion

, ,nO *n"r" the parties agree to act upon some assumed facd retevant to the transaction. Under

Australian law the poweiio relieve parties following mistake is founded on limited grounds only. A

contract can be void ab initio when:

1. There is mistake as to identity, as distinct from mistake as to attributes

2. There is mistake as to the sutstance of the subject matter as opposed to its qualities

3. There is a mistake as to the nature of the transaction, as opposed to its terms.

- Psa/fis v Sc,truttz (1946) 76 CLR 547'

Where the contract is void because of mistake the results on an innocent third party may be

unfortunate. Howevei equity may grant relief against the consequenoes of such mistake without

necessarily declaring the contract null and void'

Although modem courts administer both common law and equity there is a conceptual division

UeGe."n equitable and common law remedies. This division inherited from the time when there were 2

distinst court systems accounts for most of the problems and uncertainty sunounding mistake. The

*mmon law rules were applied in Raffles v Wchethaus and couturier v Hastie however, both cases

"i" 
u"tt"r explained on other grounds today. Equitable remedies are more readily applied by the

courts.



CLASSIFICATION OF MISTAKE

Mistake can be classified as follows:

1. COMMON MISTAKE: Both parties have made the same misiake. The mistake is

underlying and fundamental to the contract. For example, the subject matter may have
perished. See Lukacs v Woods (1978) 19 SASR 520.

2. MUTUAL MISTAKE: The parties misunderstand each other and therefore are at cross

purposes. For example, A is offering Lot 1 for sale but B mistakenly believes he/she is offerihg

Lot 2.

3. UNILATERAL MISTAKE: Only one of the parties is mistaken. A buys from B a block of
land which A believes to be unaffected by a road widening. The land is in fact affected and B

knew this. lf B did not know of A's mistake then the transaction is one of mutual mistake but if
he/she did know of A's mistake then it is unilateral mistake.

The above examples should be determined upon whether or not an agreement has been reached

between the parties. ln common mistake an agreement has been reached about the same elroneous

fact however, for tne other 2 cases there is no consensus between the parties.

lf the subject matter of the agreement is non-existent then no contract exists - McRae v Comm

Dr'sposa/s Comm (1951) 84 CLR 377. Similarly, if A tries to sellsomething to B which he/she doesn't

own then contract must be a nullity. ln McRae Dixon and Fullagar JJ stated that the above principle

should not apply if one party by his own culpable conducl causes the enoneous belief common to

both.

Equity can grant relief in certain circumstances. For example, in So//e v Butcher [1949] 2 All ER 1 107

tni court oinppeat denied that the contract was void but that the lease must be set aside. This would

have been inequitaUte to the tenant who would have been immediately dispossessed so he remained

in possession on terms.

Also in Gist v Bailey [1966] 2 All ER B75 where a house was sold at a price govemed by the

erroneous belief of Uotn parties that the tenant was a "protected tenant". Held by Goff J that the

common mistake of the parties did not render the contract void but was sufficient to require the

intervention of equity. Therefore, the defendant should enter into a fresh contract to sell the house at

the appropriate vacant possession value.

At common law only fundamental mistake is material - Kennedy v Panama Royal(1864 LR 2 QB

5g0. Mutual mistake cannot by itself nullify a contract. The reasonable man would conclude that they

intended to enter into a contra d, - Gotdsbrough Mort v Quinn (1910) 10 CLR 674.

MISTAKEN IDENTITY

The majority of cases relating to unilateral mistake involve mistaken identity. For example, if A buys

from c wnone mistakenly considers to be D. ln such a situation there is a rebuttable presumption that

a contract has been conciuded between the parties. The onus of rebuttal lies on the party pleading the

mistaken identity. He must show:

1. He regarded the identity of the other party as of vital importance at the time of the

agreement.
Z. His intention was to deal with C and he took reasonable steps so to do

3. That the wrong acceptor knew of the other party's intention'

The plaintiffs case can also be prejudiced by the doctrine of estoppel - Cundy v Lindsay [1874-80] All

eR iep 1149. Generally, equity follows the law for both mutual and unilateral mistake.



DISGHARGE OF CONTRACT

DISCHARGE BY PERFORMANCE:

It is a principle of English law that parhies having contracted to do an entire work for a
specific ".*^.* "".o-rr"" 

nothing unless the workbe done or it can be shown that it was the

Jther party's fault that the work was incomplete or that there is somet}ing to justify the

conclislon that the parties have entered into a fresh contract (Phillips v Ellinson (1947) 55 CLR

227,2331).

There is a distinction between "entire" and "divisible" contracts and a qualifying doctrine ol substantial

pertotmance. Sometimes circumslances will warrant a new contract or give rise to a restitutionary

claim in respect of part performance. The Law Reform Committee of South Australia has

recommended reforming the rule in Cufter v Powell(19th report)'

DISGHARGE FOR BREAGH: Normally, any non performance of a contractual obligation amounts to a

breach of contract. This will give the innocent party the right to claim damages for any loss suffered as

a result. However, in some circumstances the breach will also have the effect of giving the innocent

party the option of ,'terminating" or "discharging" the contract as well.

Where obligations are mulually dependent and concunent the party purporting to terminate the

contract mJst show that he/she was ready and willing to perform his/her obligations ' Foran v Wght.

TERMINATION FOR BREACH

A contract can be terminated on the breach of an essential term or condition as opposed to a mere

wananty - Assocrafed Newspapers v Bancks (1951) 83 CLR 322. ln Tramways v Luna Park (1938) 38

sR(NSW) 632:

The test of essentiality is whether it appears from the general nature of the contract

consid.ered as a wholl, or from "o*" p*U.rl* term or terms, that the promise is of such

importance to the promisee that he would not have entered into the contract unless he had

beJl a"su""d of a s'trict or a substantial performalce of the promise, as the case may be, and

that this ought to have been apparent to the promisor (641'-2)'

see atso shevittv Builders Licensing Board(1982) 149 CLR 620 (636).

The parties can expressly stipulate the essentiality of a term that might otheMise not appear to be

essentiat - Tropicai Traders v Goonan (1964) 1 11 CLR 41 but such a term will not prevent termination

unless it follows from the proper construction of the term - Progressive Mailing House v Tabali(1985)
'157 CLR 17.

REPUDIATION

Repudiation of a contracf can be based on words or conduct; "amount to an intimation of an intention

to abandon and altogether to refuse performance of the contra d" - Freeth v Bun (1874) LR I CP 208

(213). See Lauinda-v Capalaba Park Shopping Centre (198S) 166 CLR 623. Repudiation can arise

irom an inability to perform the contract (not frustration) - Rawso n v Hobbs (1 961) 1 07 CLR 466.

Repudiation is usually willful for example, where the defendant's slatements or conduct evince an

intention no longer to be bound by hislher contractual obligations - Progressive Mailing House v Tabali.

It can also come about where thsdefendant has made it impossible for him or herself to perform ie an

aclual breach has become inevitable - Foran v Wght (1989) 168 CLR 385.



FUNDAMENTAL BREACH OF AN INNOMINATE TERM

It is not clear that such a breach is allowable to terminate a contract in Australia. However, some

Australian cases seem to support the idea, see Sfem v McArthur (1988) 165 cLR 489. The better view

is that there need be only two categories; conditions and intermediate/innominate terms'

ESSENTIAL VERSUS NON ESSENTIAL TERMS (WARRANTIES)

The breach of condition occurs through the non performance of an "essential" term. The test is as

follows:

The quesgion whether a term in a contract is a condition or wzuranty, ie, an essential or a

non-e'ssential promise, depends upon the intention of the parties as appearing in or from the

contract. The iest of essen^tiality irwhether it appears from the genelal nabure of the contract

considered as a whole, or from some particular term or tenrts, that the promise is of such

importance to the promisee that he w-"uld not have entered into the contract ulless he had

been assured of a Jtrict or a substantial performance of the promise, as the case may be, and

that this ought to have been apparent to the promisor-..If the innocent partywould not have

entered into the contract ur,leis .ssured of aiuict and literal performance of the promise, he

may in general treat himself as d.ischarged upon any breach of the promise, however slight. If
he conLr"acted in reliance of a substantlal performance of the promise, any substantial breach

will ordinarily justify a discharge. In some cases it is expressly provided that a particular

promise ir esr"nUa [o the contiact, e-g. by a stipulation that it is the basis or of the essence

of the contract...but in the absence of-express provision the question is one of construction for
the court, when once the terms have been ascertained ..." ( Jordan CJ inTramutays o Luna Park

(1933) 38 SR (NSW) 632, &1.-2).

The intention is construed tat the date of contract not at the date of breach. where there is an absence

of any express provision the question is one of construction for the court - Assocrafe Newspapers v

Bancks.

The fundamental breach of an innominate term is where there is a breach causing very serious

consequences of a term undesignated as either condition or warranty. The parties are.not so much

concemed with the signiflcance-of tne term but the gravity of its breach - Hongkong Fir v Kawasaki. ln

Ankar v National Westminsten

Since the judgment of Diplock LJ in Hongkong Fir it has been recognised in England that a

term in a contact *uy rtuod somewherJbetween a condition and a warranty. Such an

intermediate or innominate term, it has been he1d, is capable of operatinp according to the

$avity of the breach, as either a cond.ition or a warr€rn ry . In H9ngk2"8 ri! the obligation of

seaworthiness was ."rdily classified as innominate because a breach of the obligatio-n might

be trivial, *uti"g dumuges an adequate remedy, or grave, in which event it should have

effect as a breacliof .or,Ji6oo. The^innominateiermLrings a greater flexibility to the law of

contract... (Mason ACJ, Wilson, Brennan and Dawson lJ,6%497)'

A breach justifying termination does not itself discharge the contract but gives the innocent party the

;pi',* t" 6tect wnltner to terminate or continue. once the innocent party has elec'ted to affirm, then

frblsne loses for all time the right to terminate for that breach.

DISCHARGE BY FRUSTRATION

Some cases of non-performance do not amount to a breach of contract. lf it can be said that

non-performance results from a supervening event or change of circumstances, which is neither

prrti. fault and for which the parties have not attempted to make any provision in their contract, but

*r,i"n 
"ru"tively 

deprives one or both parties substantially of the benefit they expected to derive from

the contract, then the contract is automatically frustrated'



Discharge by frustration discharges all obligations that remaln unperformed at the date of frustration

*n"g,"io, not performance has fallen due (obligations that have been performed are not rescinded).

Losses suffered and benefits acquired at th; daie of discharye are redistributed between the parties

win rormuta in the Frustrated contracts Ac{ that is applicable in most oflhe states. Frustration can

arise when the following occurs:

1. Supervening impossibility of performance

2. Supervening illegality of performance

3. Radicalchange in Performance
4. Frustration of PurPose
5. Cases involving land - IVafional Caniers v Panalpina'

However, the mere occurence of the above will not necessarily by itself be sufficient.for frustration.

Frustration will depend ;il; 
" 

proper analysis of the circumstances in accordance with the principles

in CodelfaanO a proper donstnicti|n of the contract. lt may be seen that on a proper construction of

the contract one party will have accepted the risk of such an event occuning. lf this is the case, it is

breach of contract 
"n'o 

not frustration. Where the frustrating event.is "self induced" the party who

inOr""O it cannot rely on il- Maritime NationatFish v Ocean Trawlers'

DISCHARGE BY AGREEMENT

The courts have allowed discharg by agreement in the following cases:

1. For a nominal consideration - Prhnel5 case

2. For a change of time or place of payment

3. For partial payment to a third party

4. ComPosition with creditors
5. Promissory estoppel - D & C Builders vRees'

REMEDIES

ENFORCEMENT: This is done by way of specific performance which is an equitable and discretionary

remedy. Damages ,.yi. ,*.rieO iir lieu of specific performance underthe Supreme Court rules

applicable in manY states.

GoMPENSATION: This is the most common contractual remedy in an action for dam-ages for breach

of contract. The oujeJ L io **p"ntate the ptaintiff for llrg loss resulting from the defendant's breach'

The plaintiff is entifled to be put in the same bosition as if the- defendant had performed the contrac't'

iii" pi"irtiff is entitled to compensation for "expectation loss":

Where a party sustains a loss by reason of a breach of contract he is, so far as money can do

it, to be plac.i in the same position with respect to damag.:, T if the contract had been

p"rfo"rrr"a--RobinsonoHantunEs4sllExdrS50(&55)ParkeB'

compare with tort where the plaintiff recovers damages only so as to put him/her in the position in

which he/she would have been had the tort not been-committeo ie "expec'tation loss is excluded -

;;i;;;CW Mtrtuat Life Assurance. However, as in tort the following will restricf recovery:

1. Causation
2. Termination pursuant to a contractual right

3. Remoteness
4. DutY to mitigate loss
5. Liquidated damages and penalty clauses

6. Nominaldamages.

RESTITUTION: Restitution claims are founded on the need to prevent unjust enrichment. lt is an

action for money had and received to recover money paid under an ineffective contract for which

nothing has been received in retum. That is, there is-a total failure of consideration. Also restitution as-qiiii* 
meruitfor reasonable recompense for services rendered under an ineffective contract'



STATUTORY REMEDIES: See Consumer legislation later in this subject.

ACTIVITY 3

Read the court case mentioned above; Wgan v Edwards (1973) 47 ALJR 586. Draw a time line

against which itemise those factors that the court took into account when determining whether or not a
contract had been entered into. Based on this information do you think the decision is a fair one?

What would have been a better way for the purchasers to protect themselves with regard the
correction of defects contract? What was the consideration used by the Court to find a contract?

Discuss how this could possibly be construed as consideration.

USE THIS SPACE FOR YOUR RESPONSES TO ACTIVITY 3



INFORMATION C

Law of Agency

Read Vermeesch & Lindgren, in Part 14; Principal and Agent

Definition
Creation of AgencY
CapacitY of Parties
Classification of Agents
Agent's Duties and Principal's Rights
Agent's Rights and Principal's Duties
Common Classes of General Agent
Secret Commission

The role of the property professional acting as an agent in his/her business environment is most

important and a legal area that can leave the agent liable and open to a claim for damages.

DEFINITION: An agent is authorised to act on behalf of his/her principal to create legal relations

between the p1ncipil and a third party. Therefore, because the agent is generally, representing the
principal in the transaction, so long as the agent has acled within instructions, the principal is bound by

ihe nu* legal relationship entered into. The principal's instructions to the agent can be express or

implied.

Note however, that this general Common Law proposition has been heavily modified by statute. For

example, real eslate agents in the ACT operate under the Agents Act, 1968. Using the convention in

Vermeesch and Lindgen, these notes will use P for principal and A for agent.

It can be seen from the above definition that there must be some sort of contract between P and A for
an agency relationship to exist. Note in V & L the distinction between an agency, "independent

contiactor. and 'master and servant'. Note that the main difference is 'degree of control" in carrying

out the tasks.

p can be held accountable for his/her agent's actions through the principal of 'vicarious liability".
Vicarious liability is the principle accoding to which one person (in this context, P) is held liable for the

acts or omissions of another (in this context, A).

Most subslantial agencies are created by an express agreement. For example, a real estate agent will

not list a property ior sale until P has signed the standard form Agency Agreement. Therefore, the

contracl between A and p is the agency agreement but plus any implied terms that are not covered in

the contraci (for example, the authority'to sell" has been held to impliedly mean "to sell in the usual

manner'). At'Common Law the appointment of an agent 'under seal' (by deed) for example, to act as
p's attomey must be in writing (see Real Property Ordinance 1925, s130(2)). An agency agreement to

sell land on Oefratf of P must be in writing because of the relevant statutes operating in the

state/tenitories

Apparent or ostensible authority usually arise from the conduct of the parties, For example, if an

unauthorized person holds himlelf/herself out to the world as P's agent and P knowing this, takes no

action to repudiate A's claim, then P is liable to an affecled third party by way of ostensible authority.

This brings in the Common Law notion of 'estoppel'. See Tooth v Laws (1888) I LR (NSW) 154; Hook

v Day (1971) SASR 440 summarized in V & L.

Note also that agency can be presumed through cohabitation. Therefore, the de facto partner may be

held liable for the spending actions of the other. This rule applies particularly, if the expenditure is on

household necessities.

When dealing with a third party, that third party must know that A is indeed the agent of P. Read V &

L,s commenti on the problems of an undisclosed principal and particularly the case Construclion
Engineering v Hexed (1985) 155 CLR 541 .



Much of the logic for e valid agency contract comes from the Law of Agency. For example, P must
exist and have capacity. Similarly, A must have capacity to enter into the agency agreement. The
following are a summary of A's duties to P:

1. A must act according to the terms and conditions of the agency agreement. Therefore, A
cannot exceed his/her authority (except in some exceptional circumstances for example,
emergencY).

2. A must follow all the instructions of P so long as they are lawful and reasonable

3. A must complete the contract within a reasonable time. He/she can obtain an extension of
time from P.

4. A should always seek to clarify P's instructions when they are in doubt. Otherwise, A may
be liable for breach of contrac{ or negligence.

5. A must exercise the skill and ability expected of an agent in that particular matter

6. A must act in person. However, he/she can delegate minor or administrative matters

7. A has a fiduciary obligation to P. That is, he/she is in a position of trust

8. A cannot obtain a secret profit or commission in the transaction. Similarly, P can by the
property for example, by but there must have been "full disclosure'.

9. A must keep all monies obtained as trustee separate from his/her own. This is usually done
by banking into a trust account". Similarly, there must be full and proper accounting of all

monies involved in the transaction.

10. A must treat all matterc affec{ing the transaction that P does not want revealed,
confidential.

Most of these duties and responsibilities have been codified. For example, Part Vll - Rules of Conduct

forAgents, sT2inthe Agents Act, 1968 (ACT). P's duties to A include the following:

1. To pay commission as under the terms of the agreement or if work has been successfully
perforined by the agent, a reasonable amount. See AL Wlkinson v Brown [1966] 1 WALTER
194; Montana v Coffer (1968) SS WAN (PTA) NSW 240; Hooker v W J Adams (1970 138
CLR 52, as summarized in V & L. This part of the Law of Agency is most important to real

estate agents as they may not have to complete a sale but merely lntroduce the potential
purchaser for the commission to be payable.

2. A is entitled to be indemnified by P against all losses and expenses incuned by A in
canying out P's instructions.

The relationship between the P and A and a third party OAP) can be summarized as follows:

1. A retires from the transaction once the TAP has entered into legal relations with P

2. When A discloses the name of P, then P, not A may sue and be sued on the contract

3. When discloses that there is a P but not his/her name, then A is not personally liable unless

the contract shows that A as well as P are liable.

4. lf Anon the face of the contract does not show that he/she is acting as an agent, A will incur
personal liability and the TAP can sue either A or P'

5. When neither the name nor the existence of P is disclosed, the TP can sue either A or P.

Similarly, both A and P can sue the TP.



The agency agreement can be terminated by:

1. An agreement between A and P
2. P can revoking A's authority. This can be done at any time
3. A renouncing his/her authority but if the agency has been undertaken for valuable
consideration, damages may be payable by A.
4. P dismissing A following A's acceptance of a secret commission.

5. A comPleting the contract
5. The expiration of the time forwhich A was engaged
7. The death ofA or P
8. The bankruptcy of A or B, in certain cases
9. The insanitY of A or B

GENERAL AGENT: A general agent is one who has an agency business generally, specializing in a

particular class of agency.

AUCTIONEER: An auctioneer is a general agent employed to sell property at auction. There a special

rules of contract that apply to the sale of property by way of auction. The most important is that there

is a binding contract UitwLen P and the successful bidder (IP) on the "fall of the hammef -

MERCANTILE AGENT: There are 2 types of Mercantile Agent:

l. FACTOR: A Factor is a mercantile agent who is entrusted with the passing of title of goods

entrusted to him/her. Controlled in the ACT by the Mercantile Law Ordinance, 1962.

2. BROKER: A broker is a mercantile agent who is employed to buy and sell on behalf of

another, rather than in his/her own name. For example, lnsurance Brokers.

DEL CREDERE AGENT: A DelCredere Agent is one who receives an addilional commission from P

on the basis that he/she will undertake not only to sell the goods entrusted to him/her for sale but if
they are not sold, then the agent will buy them. For example, a Stock Agent.

SECRET COMMISSION: lf A accepts a commission from a TP without the knowledge of P, then that

is a secret commission and a civilwrong. Secret Commissions are govemed by the€ecret
Comm6sions Act 1905 (cth) and geneEtly, state legislation. lt is part of the Rules of Conduct in the

ACT Agents Act, 1968 (s72(l).

REAL ESTATE AGENT: Unlike an Auctioneer a Real Estate Agent contracts to sell the property by

way of "private treaty". He/she is usually paid a commission only if the sale is successful.

SPECIAL AGENT: A special agent is only authorized to make one particulartransac-tion only. For

example, a contract to buy a car on behalf of P.

ACTIVITY 4

From the financial, business and specialis{ papers (eg The Land) collect 4/5 advertisements for each

of the following classes of agent:

1. Real Estate Agent
2. Auc{ioneer - Real Estate and/or Plant and Machinery
3. Factor
4. Del Crudere Agent.



USE THIS SPACE FOR YOUR RESPONSES TO ACTIVITY 3


