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HIGH COURT OF AUSTRALIA

 

GLEESON CJ,

McHUGH, KIRBY, HAYNE AND HEYDON JJ

 

JEFFREY GORDON BUTCHER & ANOR  APPELLANTS

 

AND

 

LACHLAN ELDER REALTY PTY LIMITED  RESPONDENT

 

 

 Butcher v Lachlan Elder Realty Pty Limited [2004] HCA 60

 2 December 2004
S548/2003

 

ORDER

 

1.   Appeal and cross-appeal dismissed.

 

2.   Appellants to pay respondent's costs.
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3.   Renewed application by Robert Edward Harkins for special leave to appeal from the judgment of 
the Court of Appeal of the Supreme Court of New South Wales made on 28 August 2002 dismissed.

 

 

On appeal from the Supreme Court of New South Wales

 

 

Representation:

 

R J Ellicott QC with G A Moore for the appellants (instructed by Williams Woolf & Zuur)

 

L G Foster SC with I R Pike for the respondent (instructed by Murray Stewart & Fogarty)

 

J McC Ireland QC seeking leave to appear on behalf of Robert Edward Harkins (instructed 

by Mr Harkins)

 

Notice:  This copy of the Court's Reasons for Judgment is subject to formal 

revision prior to publication in the Commonwealth Law Reports.

CATCHWORDS

 

Butcher v Lachlan Elder Realty Pty Limited

 

Trade practices - Misleading or deceptive conduct - Sale of waterfront property - Real estate 

agent published brochure containing survey diagram obtained from vendor's solicitors - 

Survey diagram alleged to be inaccurate - Brochure contained a disclaimer by the real estate 

agent as to the reliability of information from other sources - Purchasers intended to 
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1.  

2.  

3.  

4.  

5.  

develop property in reliance on the survey diagram - Whether real estate agent made a 

representation - Whether real estate agent engaged in misleading or deceptive conduct or 

conduct "likely to mislead or deceive".

 

Words and phrases – "misleading or deceptive conduct", "representation".

 

, s  .Fair Trading Act 1987 (NSW) 42

, ss ,  .Trade Practices Act 1974 (Cth) 52 82

 

 

GLEESON CJ, HAYNE AND HEYDON JJ.   On 18 February 1997, the appellants, Jeffrey Gordon 

Butcher and Judith Kay Radford ("the purchasers"), agreed to buy 10 Rednal Street, Mona Vale 

("the Rednal land") from its then registered proprietor, Robert Edward Harkins ("the 

vendor").  The Rednal land was at all material times property under the  Real Property Act 1900 

 . It was lot 14 in Deposited Plan 9500, evidenced by Folio Identifier 14/9500. The Rednal (NSW)

land was a valuable waterfront property on the southern shore of Pittwater, a large bay to the 

north of Sydney separated from the ocean by a narrow peninsula. The respondent real estate 

agent, Lachlan Elder Realty Pty Ltd ("the agent"), acted for the vendor in that sale. 

The purchasers sued the agent for damages for misleading or deceptive conduct.  The purchasers 

claimed (among other things) that a brochure issued by the agent was misleading because it 

misrepresented the location of the boundary of the Rednal land abutting Pittwater as being on the 

Pittwater side of a swimming pool on the land.  

In the Supreme Court of New South Wales, Austin J dismissed that claim  .  The Court of [1]

Appeal (Handley, Beazley and Hodgson JJA) dismissed an appeal .  By special leave, the [2]

purchasers appealed to this Court.  

  [2001] NSWSC 15.[1]            Butcher v Harkins 

  (2002) 55 NSWLR 558.[2]             Harkins v Butcher

Background

In 1996, the purchasers were living as husband and wife at 41 Calvert Parade, Newport.  Newport, 

like Mona Vale, is a suburb in a prosperous area of Sydney known as the Northern Beaches area, 

close to the sea.  In August 1996, Mr Butcher met his accountant to formulate an investment plan 

in order to ensure long-term financial security for his family.  

https://jade.io/article/275782
https://jade.io/article/275782
https://jade.io/article/275782/section/94
https://jade.io/article/224884
https://jade.io/article/224884
https://jade.io/article/224884/section/608
https://jade.io/article/224884/section/903
https://jade.io/article/276819
https://jade.io/article/276819
https://jade.io/article/276819
https://jade.io/article/130358
https://jade.io/article/181962
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5.  

6.  

7.  

8.  

As a result, the purchasers decided to use the equity in 41 Calvert Parade as security to finance 

investments in land and shares.  They sold their motor yacht in order to reduce their existing debt 

to a negligible level and to complete major renovations to 41 Calvert Parade.  When the 

renovations were substantially complete, Mr Butcher began making inquiries with real estate 

agents in the Northern Beaches area about the availability of potential investment properties at a 

price between about $800,000 and $1 million.  His main plan was to acquire a property suitable 

for immediate redevelopment and on-selling, while continuing to live at 41 Calvert Parade.  He 

had an alternative plan – selling 41 Calvert Parade and renovating a newly purchased property 

after moving in. 

During December 1996 and January 1997, Mr Spring, an employee of the agent, showed the 

purchasers various properties which did not meet their requirements.  On 6 February 1997, Mr 

Spring showed the purchasers the Rednal land.  He gave them a glossy coloured brochure.  He 

said words to the effect:

"These are all the details for the property.  You have a full coloured brochure on the 

front and all the council outgoings land survey etc on the rear.  That is everything you 

need to know."

The trial judge found that, in context, these words conveyed no more than that the brochure "was 

a very helpful document which conveniently put together in a single place the answer to some 

questions that purchasers typically asked"  .[3]

  [2001] NSWSC 15 at  .[3]            Butcher v Harkins [17]

The brochure consisted of a single sheet of paper with material on each side.  The front consisted 

mainly of three coloured photographs, but there was some writing as follows.  The page was 

headed "Mona Vale".  Most of the bottom right hand quarter contained the words "10 REDNAL 

STREET NORTH EAST FACING DEEP WATERFRONT".  At the bottom left appeared a 

reference to L J Hooker, Mona Vale (the agent's business name).  In the left hand margin in small 

black type against a white background appeared the words "Produced by Williams Design 

Associates" and a telephone number.  Across the bottom in slightly larger black type against a 

white background appeared the words:

"Lachlan Elder Realty Pty Ltd ACN 002 332 247.  All information contained herein is 

gathered from sources we believe to be reliable.  However we cannot guarantee it's 

[sic] accuracy and interested persons should rely on their own enquiries."

The bulk of the front of the brochure consisted of a photograph of the rear of the land, taken from 

Pittwater, showing boats moored at a jetty, then a lawn, then a metal picket fence with a gate, then 

the house.  Two smaller photographs were inset on the bottom left quarter of the page.  The 

second photograph, taken from the verandah of the house, showed part of a swimming pool, 

lawn, the metal picket fence and gate, more lawn, the jetty and Pittwater.  The third photograph 

was of a large billiard room.  The photographs conveyed an impression of some opulence.  

https://jade.io/article/130358
https://jade.io/article/130358/section/140542
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9.  

10.  

11.  

12.  

13.  

On the back of the brochure, which was headed "10 Rednal Street Mona Vale", there appeared the 

following prose.  In the top left quarter the document said: 

"Set in the best position in Rednal Street, closer to the water than any other home, 

your privacy is guaranteed.  Featuring a grand full brick residence with high ceilings, 

full size billiard room and a large outdoor entertaining balcony lapping up the year 

round sunshine and sensational views.

Offering scope for renovation or redecoration, rarely do you find deep waterfronts 

with six car garaging, jetty and pontoon with flexible berthing arrangements for two 

large vessels, visitor boats and runabouts, easy access, low maintenance grounds and 

level lawns to the waters [sic] edge. 

A must see for the serious boating enthusiast."

The bottom half of the page was headed "North East Facing Deep Waterfront" and gave details of 

land area, council rates, water rates and permissive occupancy fee.  It also gave the place and date 

(18 February 1997) of an auction and the contact number of Mr Lachlan Elder, a director and the 

principal of the agent.  The third last line contained further references to L J Hooker Mona 

Vale.  The last two lines were set in black type smaller than the equivalent material at the bottom 

of the front of the brochure but against a white background:

"All information contained herein is gathered from sources we deem to be 

reliable.  However we cannot guarantee it's [sic] accuracy and interested persons 

should rely on their own enquiries.  Williams Design Associates ph (02) 9905 7372."  

The top right hand quarter of the page showed a survey diagram.  Although it was partly illegible, 

it showed dimensions for the southern, western and eastern sides.  It also showed, starting at the 

south end of the block and moving north towards Pittwater, a garage, a brick house, a pool, a line 

marked "MHWM" and a "reclaimed area".  The trial judge found that a reader who compared the 

diagram with the photographs on the other side would conclude that the "MHWM" line was 

approximately the line of the fence.  The number "14" was plainly visible, and the adjoining blocks 

were plainly numbered "13" and "15".  The diagram bore other dimensions, and was dated "4.8.80".  

To anticipate events, on 17 February 1997 the solicitor for the purchasers received a draft contract 

for the Rednal land.  Annexed to it was a survey by Mr F W Hannagan dated 4 August 1980.  The 

survey had annexed to it a survey diagram identical to that appearing on the reverse of the 

brochure. 

Following paragraph cited by:

 (26 March 2019) (Sidis ADCJ)WG Riverview Pty Ltd v Ireland

Butcher in support of this argument. I have already noted the distinctions to be 

drawn between the facts in that case and those encountered by the parties in the 

current matter. I also noted the concession made in the...
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13.  

14.  

15.  

16.  

17.  

The provenance of the survey diagram in relation to the brochure was that the vendor provided 

the survey report to his solicitors for inclusion in the draft contract; the agent obtained a copy of 

the draft contract from the solicitors; and the agent took its reproduction of the diagram from the 

survey report included with the draft contract.  

As a result of their visit to the Rednal land on 6 February 1997, the purchasers became interested 

in it.  On 14 February 1997, accompanied by an architectural designer whom they had retained, 

Paul Gillmer, they inspected the Rednal land again, this time with Mr Elder.  The trial judge 

found that on that occasion Mr Butcher told Mr Elder that he planned "to turn the pool around 

and have it [placed] by the side boundary", in order to "open up space for entertaining"  .  Mr [4]

Elder said that the pool would "encroach [on] the mean high water mark".  Mr Gillmer advised Mr 

Butcher that "the idea of 'moving' the pool was feasible, based on the position of the high water 

mark indicated by Mr Butcher, in reliance on the diagram in the brochure".  

  [2001] NSWSC 15 at  .[4]             Butcher v Harkins [26]

On 15 February 1997, Mr Butcher inspected the Rednal land with a builder, Scott Hindmarch.  He 

was shown the brochure by Mr Butcher.  After taking advice from Mr Hindmarch, the purchasers 

formed the view that they could carry out the proposed restructuring of the swimming pool area, 

provided that the development did not go beyond the side boundaries or the mean high water 

mark.  

After their solicitor received the draft contract on 17 February 1997, the purchasers decided to bid 

at the auction.  On 18 February 1997, they did so successfully and signed a contract to buy the 

Rednal land.  The trial judge found that they would not have done so if they had known that the 

mean high water mark traversed the swimming pool  .  They bid because they thought their [5]

plans for the swimming pool area could be achieved.  They thought that because of the advice of 

Mr Gillmer and Mr Hindmarch.  That advice relied on the mean high water mark being where Mr 

Butcher indicated, and he relied on the brochure.  The contract price was $1.36 million.  The 

deposit was $272,000:  $200,000 was payable immediately, and the balance was payable on the 

date the purchasers exchanged contracts for the sale of 41 Calvert Parade (or on completion, if 

that were earlier).  By this time, the purchasers had decided to follow their alternative plan – to 

sell 41 Calvert Parade and renovate the Rednal land, rather than speedily redeveloping and 

reselling the Rednal land while remaining at Calvert Parade.  But they still intended, after they 

moved into the Rednal land, to redevelop and resell it.  The agent advised the purchasers that 

they could hope for at least $1.2-1.3 million from the sale of 41 Calvert Parade.  

  [2001] NSWSC 15 at ,  .[5]             Butcher v Harkins [31] [67]

Disputes break out

https://jade.io/article/130358
https://jade.io/article/130358/section/140175
https://jade.io/article/130358
https://jade.io/article/130358/section/1017
https://jade.io/article/130358/section/1739
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17.  

18.  

19.  

20.  

21.  

22.  

Thereafter the purchasers came to believe that, contrary to the impression they had gained from 

the survey diagram in the brochure, the rear boundary of the Rednal land traversed the 

swimming pool.  They formed this belief partly because of disclosures by the vendor, partly 

because of a survey they procured on 14 March 1997, and partly because of dealings with the 

Department of Conservation and Land Management and the Pittwater Council.  They were also 

informed on 30 May 1997 by an officer of that Department that they would not be permitted to 

relocate the swimming pool as they wished.  

On 26 May 1997, the purchasers commenced proceedings against the vendor.  The causes of action 

alleged were fraudulent misrepresentation, innocent misrepresentation and misleading or 

deceptive conduct.  

On 24 June 1997, contracts were exchanged on 41 Calvert Parade.  The price was $1.1 

million.  Contrary to special condition 34.1 of the Rednal land contract, the balance of the deposit, 

$72,000, was not paid.  On that ground, on 2 July 1997, the vendor purported to terminate the 

contract for the sale of the Rednal land and claimed that the deposit of $272,000 had been 

forfeited.  On 4 July 1997, the solicitor for the purchasers alleged that that notice of termination 

was invalid and that the vendor had repudiated the contract.  Thereafter, the purchasers and the 

vendor treated the contract as no longer being on foot.  

The present proceedings, brought by the purchasers against the agent, did not commence until 26 

February 1998.  The purchasers claimed damages for misleading or deceptive conduct, comprising 

various items of expenditure occasioned by entry into the contract to buy the Rednal land.  The 

two sets of proceedings brought by the purchasers, against respectively the vendor and the agent, 

were heard together. 

The reasoning of the trial judge in relation to the vendor

The trial judge found that the vendor had made an innocent misrepresentation by authorising the 

preparation and distribution of the brochure and the inclusion of Mr Hannagan's survey report in 

the contract.  The representation was that "the mean high water mark identified by applying the 

registered plan measurements for lot 14 from fixed reference points at the street boundary was 

located beyond the swimming pool and did not traverse it"  .  It was a misrepresentation [6]

because Mr Hannagan's report was inaccurate in that respect:  the correct position of the mean 

high water mark in a survey identification report for lot 14 was through the swimming pool  .  T[7]

he trial judge regarded it as irrelevant that the vendor may have been entitled to additional land 

by accretion which might bring his waterside boundary beyond the swimming pool, on the 

ground that the vendor "made no representation about title by accretion"  .  [8]

  [2001] NSWSC 15 at  .[6]             Butcher v Harkins [124]

  [2001] NSWSC 15 at , ,  and  .[7]            Butcher v Harkins [80] [82] [124]-[126] [128]-[130]

  [2001] NSWSC 15 at  .[8]            Butcher v Harkins [126]

https://jade.io/article/130358
https://jade.io/article/130358/section/1784
https://jade.io/article/130358
https://jade.io/article/130358/section/181
https://jade.io/article/130358/section/13
https://jade.io/article/130358/section/8615
https://jade.io/article/130358/section/4877
https://jade.io/article/130358
https://jade.io/article/130358/section/2800
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22.  

23.  

24.  

25.  

The trial judge held that, for the same reasons, the vendor's conduct was misleading, but that it 

did not contravene s  of the  because it was not in trade or commerce42  Fair Trading Act 1987 (NSW)

 .  The trial judge ordered the vendor to repay to the purchasers the deposit of $200,000 with [9]

interest. 

  [2001] NSWSC 15 at  .[9]            Butcher v Harkins [148]

The reasoning of the trial judge in relation to the agent

In the second proceedings, against the agent, the trial judge found that, because of the statements 

at the bottom of each side of the brochure, it had not made the misrepresentations that the 

vendor had made.  All it had said was, in effect  :[10]

"Here is a diagram showing that the mean high water mark is located beyond the 

swimming pool.  It is a diagram provided to us from a source that we believe to be 

reliable.  However, we cannot vouch for the accuracy of what is shown in the diagram, 

and if the matter interests you, you should rely on your own inquiries."

He also said that even if the agent had been held to have distributed a misleading brochure, it was 

not liable since it had done no more than pass the information on  .  The trial judge rejected [11]

other allegations of misleading conduct which are irrelevant to this appeal.  

  [2001] NSWSC 15 at  .[10]           Butcher v Harkins [169]

  [2001] NSWSC 15 at  .[11]            Butcher v Harkins [181]

The vendor's appeal to the Court of Appeal against the purchasers

The vendor appealed to the Court of Appeal.  The Court of Appeal agreed with the trial judge that 

the contract of sale and the brochure, in incorporating the survey diagram, were misleading.  It 

rejected various challenges to the trial judge's decision to order repayment of the deposit with 

interest, but substituted a more favourable costs order in consequence of the unnecessary 

allegations of fraud made by the purchasers. 

The purchasers' appeal to the Court of Appeal against the agent

Following paragraph cited by:

 (10 March Australian Competition and Consumer Commission v Breast Check Pty Ltd

2014) (Barker J)

https://jade.io/article/275782/section/94
https://jade.io/article/275782
https://jade.io/article/275782
https://jade.io/article/130358
https://jade.io/article/130358/section/300
https://jade.io/article/130358
https://jade.io/article/130358/section/4632
https://jade.io/article/130358
https://jade.io/article/130358/section/1005
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25.  

28.  

26.  

27.  

Referring to  Butcher v Lachlan Elder Realty , the Court agreed that it is 

necessary to examine statements or actions alleged to constitute misleading or 

deceptive conduct in the context of the whole activity. French CJ noted (at  [25]

) that characterisation of conduct as misleading or deceptive is a task that 

generally requires consideration of whether the impugned conduct viewed as 

at  per a whole has a tendency to lead a person into error, citing  Parkdale 198199

Gibbs CJ in particular. His Honour said that it may be undertaken by 

reference to the public or a relevant section of the public and that in cases of 

misleading or deceptive conduct analogous to passing off and involving 

reputational issues, the relevant section of the public may be defined, 

according to the nature of the conduct, by geographical distribution, age or 

some other common attribute or interest. On the other hand, his Honour 

noted, characterisation may be undertaken in the context of commercial 

negotiations between individuals. French CJ added that in either case it 

involves consideration of a notional cause and effect relationship between the 

conduct and the state of mind of the relevant person or class of persons, the 

test being necessarily objective. 

The purchasers also appealed to the Court of Appeal.  The Court upheld the trial judge's view that 

the agent had done no more than pass on information received from the vendor  , and [12]

accordingly dismissed the appeal. 

  (2002) 55 NSWLR 558 at   .[12]            Harkins v Butcher 566-570 [36]-[52]

Notice of Contention issues

After the purchasers were granted special leave to appeal, the agent, as it was entitled to do as 

respondent to the appeal, filed a Notice of Contention.  By that Notice, the agent alleged that the 

judgment in its favour in the Court of Appeal should be upheld on the basis that, contrary to the 

reasoning of the Court of Appeal, the northern boundary of the title to the Rednal land is, or at 

least was not shown at the trial not to be, on the Pittwater side of the swimming pool.  This is a 

contention that the vendor had sought to raise in this Court by seeking special leave to appeal 

against the Court of Appeal's orders in the proceedings which the purchasers had brought against 

him for return of the deposit.  Special leave to appeal was refused in that matter.  At the oral 

hearing of the purchasers' appeal, the vendor renewed his application, contending, in effect, that 

if special leave were not granted, there would be a real risk of inconsistent outcomes in the 

litigation to which he, the vendor, was a party, and the litigation to which his agent was a party.  

Following paragraph cited by:

 Australian Securities and Investments Commission v Vocation Limited; (In Liquidation)

(31 May 2019) (Nicholas J)

https://jade.io/article/68508
https://jade.io/article/68508/section/140706
https://jade.io/article/67003
https://jade.io/article/67003/section/140199
https://jade.io/article/181962
https://jade.io/article/181962/section/23831
https://jade.io/article/181962/section/23831
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27.  

28.  

29.  

Of course, different considerations will apply in circumstances where compensation 

is sought by or on their behalf because of the need to prove that they suffered loss or 

damage as a result of such conduct: see Butcher at [27]

At the heart of both the agent's contention in the present appeal and the vendor's renewed 

application for special leave is the question of identifying the area of the earth's surface which the 

vendor was entitled to sell and to which he could pass title.  In particular, the Rednal land being 

Torrens title land under the  , the question is to what area of land did  Real Property Act 1900 (NSW)

the vendor have title? 

It appears not to have been an issue at trial, or on appeal to the Court of Appeal  , that the [13]

Pittwater boundary to the Rednal land was the mean high water mark.  Deposited Plan 9500, by 

reference to which the title to the Rednal land was to be identified, located the mean high water 

mark at a certain distance from the road frontage of the Rednal land.  It by no means follows, 

however, that the Pittwater boundary to the Rednal land was a line identified by reference to 

those distances.  It is at least strongly arguable that the boundary  the mean high water was
mark.  If that is so, decisions of this Court  , courts at first instance  and commentary by [14] [15]

learned authors  would suggest that it follows that if, as the result of wholly natural processes, [16]

that mark recedes over time, the area of the Rednal land the subject of the title could become 

larger.  

  (2002) 55 NSWLR 558 at  ,   .[13]            Harkins v Butcher 560 [2] 561 [8]

  (1966) 115 CLR 342 and (1[14]            Lanyon Pty Ltd v Canberra Washed Sand Pty Ltd  Hazlett v Presnell

982) 149 CLR 107. See also the Privy Council decision of Southern Centre of Theosophy Inc v State 

[1982] AC 706. of South Australia

 For example, (1939) 39 SR (NSW) 89.[15]            Verrall v Nott

 For example, Moore, "Land by the Water", (1968) 41  532 at 534. [16]           Australian Law Journal

The trial judge touched on questions about whether that mark had moved over time, and, if it 

had, whether that was the result of natural accretion or of reclamation.  The trial judge concluded 

that "there are good grounds for arguing that the mean high water mark should now be located in 

a different position beyond the pool"  – that is, different from its location in 1919 when [17]

surveyed for the purposes of the Deposited Plan by which the registered title to the land is 

identified.  But the trial judge made no more precise finding about the question.  And in the Court 

of Appeal the finding that there had been no accretion to the land (as a result of a movement in 

the high water mark) was founded entirely upon what were said to be admissions made in 1964 

and 1979 by predecessors in title to the vendor.  Both vendor and agent wished to challenge that 

finding  .  [18]

https://jade.io/article/276819
https://jade.io/article/276819
https://jade.io/article/181962
https://jade.io/article/181962/section/140704
https://jade.io/article/181962/section/140704
https://jade.io/article/181962/section/140572
https://jade.io/article/181962/section/140572
https://jade.io/article/65962
https://jade.io/article/67018
https://jade.io/citation/2878744
https://jade.io/citation/2878744
https://jade.io/citation/16904544
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29.  

30.  

31.  

  [2001] NSWSC 15 at  .[17]            Butcher v Harkins [80]

  (2002) 55 NSWLR 558 at   .[18]            Harkins v Butcher 563 [15]

At one stage it seemed that the question which founded the grant of special leave could be 

reached only by first examining whatever evidence was given about where the mean high water 

mark was, or was shown to have been, at the time of the agent issuing the brochure.  That issue, of 

where the mean high water mark was in fact located at relevant times, was far from the forefront 

of the purchasers' case at the trial, or before the Court of Appeal, and in this Court they, like the 

trial judge  , contended that it was irrelevant.  Rather, the purchasers argued that the relevant [19]

inaccuracy in the brochure is demonstrated by showing no more than that the boundary 

determined by measuring the distances found on the Deposited Plan from the road frontage 

towards Pittwater yields a line lying through the swimming pool.  

  [2001] NSWSC 15 at  and  .[19]           Butcher v Harkins [82] [126]

The purchasers' Statement of Claim against the agent alleged that the agent had engaged in 

conduct in contravention of s  of the  ("the Act"), and sought 52  Trade Practices Act 1974 (Cth)

damages under s  for loss allegedly caused .  There is no dispute that, whatever conduct the 82 [20]

agent engaged in, it was in trade or commerce.  The Statement of Claim relevantly alleged:

 Section  provided:[20]           52(1)

"A corporation shall not, in trade or commerce, engage in conduct that is misleading or deceptive or is 

likely to mislead or deceive."

Section  provided:82(1)

"A person who suffers loss or damage by conduct of another person that was done in contravention of a 

provision of Part … V … may recover the amount of the loss or damage by action against that other person 

…"

"17.     The [agent] when distributing the … brochure represented that:

…

(b) the permissive occupancy [sic] did not affect any improvements of the           

land; and

https://jade.io/article/130358
https://jade.io/article/130358/section/181
https://jade.io/article/181962
https://jade.io/article/181962/section/140827
https://jade.io/article/181962/section/140827
https://jade.io/article/130358
https://jade.io/article/130358/section/13
https://jade.io/article/130358/section/2800
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31.  

32.  

148.  

(c) the swimming pool constructed on the Rednal [land] was wholly           

constructed within the rear boundary towards Pittwater of the Rednal 

[land].

…

19.      The [agent] throughout the period 1 February to 18 February 1997 failed to advise 

the [purchasers] that:

(a) the … brochure was inaccurate in that [it] erroneously suggested that the           

swimming pool constructed on the Rednal [land] was wholly constructed 

within the rear boundary towards Pittwater of the Rednal [land], when the 

true position was that the Permissive Occupancy owned by the Crown 

included part of the swimming pool …"

Following paragraph cited by:

 (23 May 2018) (Elkaim, Leda Commercial Properties Pty Ltd v Brenda Hungerford Pty Ltd

Loukas-Karlsson and Bromwich JJ)

Even more specific to this case is the following excerpt from the judgment of Gleeson 

CJ, Hayne and Heydon JJ in Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; 

218 CLR 592 at [32]:

 (14 August 2015) (Levy DCJ)Evans v Collica [No 2]

Conduct can, in an appropriate case, include representations: see Butcher v Lachlan 

Elder Realty Pty Ltd [32] (per Gleeson CJ, Hayne & Heydon JJ, [103] per McHugh J & 

[179] per Kirby J)

 (27 September 2013) (S Wilson, Member)Setiawan v Garcia (Civil Claims)

The High Court of Australia held in Butcher v Lachlan Elder Realty Pty Ltd [2004] 

HCA 60 at [32] that misleading and deceptive “conduct” for the purposes of the

 (24 August 2012) Marine and Civil Construction Company Pty Ltd v SGS Australia Pty Ltd

(Siopis J)

Whilst it is the case that the statutory prohibition in s  of the 52 Trade Practices 

is not confined to cases of misrepresentation, the fact is that Marine &  Act

Civil pleaded that the impugned conduct was comprised of an express and 

two implied representations.  In my view, the following observations by the 

High Court in  Butcher at  [32] , have application in this case:

In this Court, the purchasers emphasised the proposition that the expression 

“conduct” in s  extends beyond “representations”. That proposition is sound. 52

But the purchasers cannot claim any advantage out of an extension of 

“conduct” beyond “representation” in this case, since their case as pleaded was 

one based on representations to them by the agent. (Footnoted omitted.)

 (09 December 2011) (Giles JA at [1], Macfarlan JA at [9], Meagher JA at Wood v Balfour

[151])
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32.  

33.  

34.  

So it is with misleading or deceptive conduct by which loss is suffered, see Butcher v 

Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 at [32], [108], [179]

Midcoast County Council trading as Midcoast Water v Reed Constructions Australia Pty 

 (09 September 2011) (Beazley JA at [1], Basten JA at [2], Meagher JA at [3])Ltd

It is not necessary that it convey express or implied representations which 

themselves are misleading or wrong: Butcher v Lachlan Elder Realty Pty Ltd [2004] 

HCA 60; (2004) 218 CLR 592 at [32], [179]

 (22 September 2005) (LE Miere J)Dockpride Pty Ltd v Subiaco Redevelopment Authority

pleaded case by considering the representations the plaintiffs allege arise from the 

conduct of the Authority: see Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; 

212 ALR 357 per Gleeson CJ, Hayne and Heydon JJ at [32]

In this Court, the purchasers emphasised the proposition that the expression "conduct" in s  exte52

nds beyond "representations". That proposition is sound  .  But the purchasers cannot claim [21]

any advantage out of an extension of "conduct" beyond "representation" in this case, since their 

case as pleaded was one based on representations to them by the agent.  In this Court, counsel for 

the purchasers accepted that the alleged misrepresentation was a misrepresentation about the 

title to land. 

  (1988) 39 FCR 546 at  per [21]           Henjo Investments Pty Ltd v Collins Marrickville Pty Ltd (No 1) 555

Lockhart J (Burchett and Foster JJ concurring). The contrary view was stated in the Court of 

Appeal: (2002) 55 NSWLR 558 at   . The passages in the authorities  Harkins v Butcher 565-566 [32]

cited by the Court of Appeal were not directed to the precise distinction ( Global Sportsman Pty 

(1984) 2 FCR 82 at  per Bowen CJ, Lockhart and Fitzgerald JJ)  Ltd v Mirror Newspapers Pty Ltd 88

or were seeking to illuminate the distinction between conduct which was merely confusing 

and conduct which was misleading ( (1982) 42 ALR   Taco Co of Australia Inc v Taco Bell Pty Ltd

177 at  per Deane and Fitzgerald JJ) or were qualified by reference to cases of a particular 202

class ( (1990) 26 FCR 112 at  per Hill J).  Argy v Blunts & Lane Cove Real Estate Pty Ltd 131

In argument in this Court, counsel for the purchasers said that the pleaded representation that 

the swimming pool "was wholly constructed within the rear boundary towards Pittwater" of the 

Rednal land included an allegation that the representation was that the "swimming pool was 

within the curtilage of the land being sold", or that "the boundary of the land to which [the 

purchasers] would take title extended to the back fence". He also said that even if the doctrine of 

accretion gave the vendor title to more land than was indicated by the mean high water mark line 

marked on the survey plan in the brochure, or the right to a wider title, the agent's conduct would 

have contravened s  , because the purchasers were not interested in buying "a bundle of trouble 52

with a doctrine of accretion hanging to it and a lot of inquiries have to be made in order to get 

there". 
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34.  

35.  

36.  

For its part, the agent denied these contentions, and denied that the misrepresentation identified 

by the trial judge had been pleaded.  Counsel said that even if the agent had represented that the 

swimming pool "was wholly constructed within the rear boundary" as par 17(c) of the Statement of 

Claim alleged, the purchasers had not shown that it was not. 

Following paragraph cited by:

 (14 April 2014) (McColl JA [1], Macfarlan JA [22], Razdan v Westpac Banking Corporation

Bergin CJ in Eq [36])

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; 218 CLR 592 where the 

plurality concluded that the defendant vendors' agent "made no representation of 

any kind, beyond stating what information the vendor wished to...

In some cases of this kind it might be important to decide whether any representation made was 

made about the full extent of the title, or was simply made about the location of the swimming 

pool in relation to the line marked "MHWM".  This is not one of them, because for reasons now to 

be given, the agent made no representation of any kind, beyond stating what information the 

vendor wished to communicate to the purchasers.  

The alleged representation made

Following paragraph cited by:

 (30 May 2018) (Robson J)Telstra Corporation Ltd v Singtel Optus Pty Ltd (No 2)

 (31 August 2012) (White J)HP Mercantile Pty Ltd v Dierickx

the documents are misleading or deceptive is to be assessed having regard to the 

particular reader in this case, namely Mr Dierickx (Butcher v Lachlan Elder Realty 

Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 at [36] and [37])

 (26 Orix Australia Corporation Limited v Moody Kiddell and Partners Pty Limited

September 2006) (Spigelman CJ at 1; Ipp JA at 2; Basten JA at 81)

In Butcher the majority at 604, [36] pointed out that questions of allegedly 

misleading conduct, including questions as to what the conduct was, can be analysed 

from two points of view

Questions of allegedly misleading conduct, including questions as to The relevant class addressed.  
what the conduct was, can be analysed from two points of view.  One is employed in relation to 

"members of a class to which the conduct in question [is] directed in a general sense"  .  The [22]

other, urged by the purchasers here, is employed where the objects of the conduct are "identified 

individuals to whom a particular misrepresentation has been made or from whom a relevant fact, 

circumstance or proposal was withheld"; they are considered quite apart from any class into 

which they fall  .  Adoption of the former point of view requires isolation by some criterion or [23]

criteria of a representative member of the class.  To some extent the trial judge adopted the 
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36.  

37.  

former approach, pointing out that the class – potential home buyers for Pittwater properties in a 

price range exceeding $1 million – was small (as suggested by the fact that only one hundred 

brochures were printed), and its members could be expected to have access to legal advice. 

  (2000) 202 CLR 45 at   per [22]            Campomar Sociedad Limitada v Nike International Ltd 85 [103]

Gleeson CJ, Gaudron, McHugh, Gummow, Kirby, Hayne and Callinan JJ.

  (2000) 202 CLR 45 at   .[23]            Campomar Sociedad Limitada v Nike International Ltd 85 [102]-[103]

Following paragraph cited by:

 (05 August 2020) (McWilliam AsJ)Jornad Pty Ltd v Sapme Pty Ltd (No. 2)

See also Butcher at [37]

 (15 May 2020) Canon Finance Australia Limited v Reliance Medical Practice Pty Ltd (No 7)

(Campbell J)

Butcher v Lachlan Elder Realty Pty Ltd at [37]

 (15 May 2020) Canon Finance Australia Limited v Reliance Medical Practice Pty Ltd (No 7)

(Campbell J)

Butcher v Lachlan Elder Realty Pty Ltd at [37]

 (20 December 2019) (Bell ACJ at [1]; Macfarlan JA at [36]; Ireland v WG Riverview Pty Ltd

Barrett AJA at [91])

Butcher, the purchasers of an expensive residential property complained that a sales 

brochure provided to them by a suburban real estate agent was misleading and 

deceptive because it reproduced an inaccurate survey diagram...

 (20 December 2019) (Lee J)Lloyd v Belconnen Lakeview Pty Ltd

individuals (Mr and Mrs El-Zein, through their solicitor), the Court must necessarily 

take into account the knowledge of the persons to whom the conduct is directed: 

Butcher at 604-605 [37] per Gleeson CJ, Hayne and Heydon JJ

 (30 April 2019) (Cameron J)Xu v Wang

 (17 Midland Metals Overseas Pte Limited v Australian Cablemakers Association Limited

April 2019) (Gleeson JA at [1]; Payne JA at [7]; Sackville AJA at [83])

between those people and the entity propagating the conduct, the context in which 

the statement was made, and the matters of fact which each knew about the other: 

Butcher v Lachlan Elder Realty Pty Ltd at [37] (Gleeson CJ)

 (14 December 2018) The Real Thing Food Supplements CC v Media Tag Pty Ltd

(Macfarlan JA at [1], Gleeson JA at [2], Barrett AJA at [85])

Butcher at [37]

 (14 December 2018) The Real Thing Food Supplements CC v Media Tag Pty Ltd

(Macfarlan JA at [1], Gleeson JA at [2], Barrett AJA at [85])
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37.  

25.  

110.  

As the plurality in Butcher explained at [37] (Gleeson CJ, Hayne and Heydon JJ), in 

assessing whether the conduct is misleading, regard must be had to the nature of the 

parties, the character of the transaction contemplated, the

 (01 December 2017) (The Honourable Aalborg CSP A/S v Ottoway Engineering Pty Ltd

Chief Justice Kourakis, The Honourable Justice Blue and The Honourable Justice 

Bampton)

 (14 April 2015) (Bathurst CJ at [1]; Traderight (NSW) Pty Ltd v Bank of Queensland Ltd

Beazley P at [2], Barrett JA at [3])

misrepresentation was made to him or her does that plaintiff need to establish a 

causal link between the impugned conduct and the loss that is claimed: see Butcher v 

Lachlan Elder Realty Pty Ltd [2004] HCA 60; 218 CLR 592 at [37]

 (31 October 2014) (Pembroke J)Osborne v Iris Diversified Property Pty Limited

The correct approach to the characterisation of conduct directed to identified 

individuals was stated by Gleeson CJ, Hayne and Heydon JJ in Butcher v Lachlan 

Elder Realty Pty Ltd (2004) 218 CLR 592 at [37] as follows:

 (10 March Australian Competition and Consumer Commission v Breast Check Pty Ltd

2014) (Barker J)

Accordingly, in  Butcher v Lachlan Elder Realty , the majority said (at  [37] ) it was 

necessary to consider the character of the particular conduct of the particular 

agent in relation to the particular purchasers, bearing in mind matters of fact 

each knew about the other as a result of the nature of their dealings and the 

conversations between them or which each may be taken to have known. 

 (08 October 2013) (Macaulay J)Vouzas v Bleake House Pty Ltd

[25] That is necessary because the court needs to perform something of a ‘matching’ 

exercise to ensure that the aspect of the defendant’s conduct that is said to have 

caused loss is the same aspect that is said to have

 (20 September 2013) (Beech J)Caffey v Leatt-Hayter [No 3]

211 Butcher [37]

 (24 August 2012) Marine and Civil Construction Company Pty Ltd v SGS Australia Pty Ltd

(Siopis J)

In (2004) 218 CLR 592 (  Butcher v Lachlan Elder Realty Pty Limited   Butcher ), 

Gleeson CJ, Hayne and Heydon JJ observed as follows at  [37] :

The plaintiff must establish a causal link between the impugned conduct and 

the loss that is claimed.  That depends on analysing the conduct of the 

defendant in relation to that plaintiff alone.  So here, it is necessary to consider 

the character of the particular conduct of the particular agent in relation to the 

particular purchasers, bearing in mind what matters of fact each knew about 

the other as a result of the nature of their dealings and the conversations 

between them, or which each may be taken to have known.  

 (25 June 2012) (Brereton J)Perpetual Trustee Company Ltd v Ishak
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37.  

28.  

The test for causation is subjective, so that it concerns the actual effect of the conduct 

on the particular plaintiff [Butcher, [37]]

 (22 March 2012) (The ACN 068 691 092 Pty Ltd v Plan 4 Insurance Services Pty Ltd

Honourable Justice Anderson, The Honourable Justice Kelly and The Honourable Justice 

Stanley)

, Gleeson CJ, Hayne and Heydon JJ said:[43]

 (03 May 2011) (Gray, Lander and Dib Group Pty Ltd v Coolabah Tree Aust-Wide Pty Ltd

Katzmann JJ)

it was necessary to examine the role of the person: Butcher at [37]

 (01 April 2011) (McLure P, Pullin JA, Owston Nominees No 2 Pty Ltd v Clambake Pty Ltd

Murphy JA)

dealings and the conversations between them, or which each may be taken to have 

known: Butcher v Lachlan Elder Realty Pty Ltd [37] (Gleeson CJ, Hayne & Heydon JJ) 

and to take into account that the parties were

 (15 March 2010) (Hargrave J)Taylor v Gosling

 (22 December 2009) (Hodgson JA at 1; Macfarlan JA at Italform Pty Ltd v Sangain Pty Ltd

2; Sackville AJA at 58)

quoting Lachlan Elder at [37])

 (25 Turner v Newport Quays Stage 2A Pty Ltd and MC Marina South Ltd (No 2)

September 2009) (Judgment of His Honour Judge Tilmouth)

 (07 May 2009) (Jagot J)Harper v Reg-Air Pty Ltd

The High Court (in  Butcher v Lachlan Elder Realty Pty Limited (2004) 218 CLR 

592; [2004] HCA 60 at  [37] ) has said in the context of dealing with a claim of 

misleading or deceptive conduct involving a representation by a real estate 

agent to individual purchasers: “it is necessary to consider the character of the 

particular conduct of the particular agent in relation to the particular 

purchasers, bearing in mind what matters of fact each knew about the other 

as a result of the nature of their dealings and the conversations between them, 

or which each may be taken to have known”. Further, that the agent’s conduct 

must be considered as a whole (at [39]). The same approach must be applied 

in the present case. 

 (19 December 2008) (McMurdo P, White AJA ACN 070 037 599 Pty Ltd v Larvik Pty Ltd

and McMeekin J,)

constituted conduct that was misleading or deceptive requires a consideration of the 

respective position of the parties, their knowledge and experience, and the 

surrounding circumstances: Butcher v Lachlan Elder Realty[31]

 (08 February 2008) (McGill DCJ)Pertzel v Qld Paulownia Forests Ltd

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592 at [37]

 (22 August 2005) (Lindgren Finn and Emmett JJ)Dalton v Lawson Hill Estate Pty Ltd

It is crucial to examine the role of the person in question (see Butcher v Lachlan 

Elder Realty Pty Limited (2004) 212 ALR 357 (‘Butcher’ – discussed further below) at 

[37])
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37.  

38.  

 (19 July 2005) (Branson, Nicholson Poulet Frais Pty Ltd v The Silver Fox Company Pty Ltd

and Jacobson JJ)

to particular individuals the whole of the relevant conduct of the corporation 

towards those individuals must be considered having regard to the circumstances in 

which that conduct took place (Butcher v Lachlan Realty at [37])

 (31 May 2005) (Hamilton J)Vickers v Taccone

As was said by the majority of the High Court (Gleeson CJ, Hayne and Heydon JJ) in 

Butcher v Lachlan Elder Realty Pty Ltd (2004) 79 ALJR 308 at [37]:

The former approach is common when remedies other than those conferred by s  (or s  of the 82 87)

 are under consideration. But the former approach is inappropriate, and the latter is inevitable, Act

in cases like the present, where monetary relief is sought by a plaintiff who alleges that a 

particular misrepresentation was made to identified persons, of whom the plaintiff was one. The 

plaintiff must establish a causal link between the impugned conduct and the loss that is claimed. 

That depends on analysing the conduct of the defendant in relation to that plaintiff alone. So 

here, it is necessary to consider the character of the particular conduct of the particular agent in 

relation to the particular purchasers, bearing in mind what matters of fact each knew about the 

other as a result of the nature of their dealings and the conversations between them, or which 

each may be taken to have known. Indeed, counsel for the purchasers conceded that the mere fact 

that a person had engaged in the conduct of supplying a document containing misleading 

information did not mean that that person had engaged in misleading conduct: it was crucial to 

examine the role of the person in question. 

Following paragraph cited by:

 (10 July 2019) (Stevenson J)Luo v Windy Hills Australian Game Meats Pty Ltd (No 3)

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592; [2004] HCA 60 at [38]

 (03 April 2012) (Keane Australian Competition and Consumer Commission v Google Inc

CJ, Jacobson and Lander JJ)

was set out with evident approval in Butcher at [38] by Gleeson CJ, Hayne and 

Heydon JJ

 (11 September 2009) (Byrne J)Ipex ITG Pty Ltd v Melbourne Water Corporation (No 5)

 (03 December Ingot Capital Investments Pty Ltd v Macquarie Equity Capital Markets Ltd

2008) (Giles JA at 1; Hodgson JA at 52; Ipp JA at 84)

Reference may also be made to Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 

60; (2004) 218 CLR 592 at [38], where Gleeson CJ and Hayne and Heydon JJ point out, 

in relation to an estate agent passing on information

  In  , Mason ACJ, Wilson, Deane and Dawson JJ said that a The relevant principles.  Yorke v Lucas [24]

corporation could contravene s  even though it acted honestly and reasonably:52
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38.  

39.  

"That does not, however, mean that a corporation which purports to do no more than 

pass on information supplied by another must nevertheless be engaging in misleading 

or deceptive conduct if the information turns out to be false.  If the circumstances are 

such as to make it apparent that the corporation is not the source of the information 

and that it expressly or impliedly disclaims any belief in its truth or falsity, merely 

passing it on for what it is worth, we very much doubt that the corporation can 

properly be said to be itself engaging in conduct that is misleading or deceptive."

   at  . In [1993] 1 NZLR 394 at , a [24]           (1985) 158 CLR 661 666  Goldsbro v Walker 398

decision of the New Zealand Court of Appeal on comparable legislation, Cooke P 

described as supporting the "fairly obvious proposition" that "an  Yorke v Lucas

innocent agent who acts merely as a conduit and  to do no more than purports

pass on instructions from his principal does not thereby become responsible for 

anything misleading in the information so passed on" (emphasis in original); 

Richardson J approved at , and Hardie Boys J said at  that it  Yorke v Lucas 402 405

"may be that" "puts it somewhat too narrowly".  Yorke v Lucas

Following paragraph cited by:

 (05 August 2020) (McWilliam AsJ)Jornad Pty Ltd v Sapme Pty Ltd (No. 2)

defendant as a whole, and by reference to the context of all relevant surrounding 

facts and circumstances: Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; 218 

CLR 592 (Butcher) at [39] per Gleeson CJ, Hayne and Heydon JJ

 (05 March 2020) (Thawley J)JWR Productions Australia Pty Ltd v Duncan-Watt (No 2)

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592 at [39] (Gleeson CJ, Hayne 

and Heydon JJ)

 (13 February 2020) (Griffiths J)Agnish Pty Limited v Folio Invest Pty Limited (No 4)

considered in determining whether particular conduct is misleading or deceptive or 

likely to mislead or deceive (see Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 

60; 218 CLR 592 at [39] per Gleeson CJ, Hayne and Heydon JJ)

 (24 January 2020) (Kenny J)Sealed Air Australia Pty Limited v Aus-Lid Enterprises Pty Ltd

which is to be determined on the basis of the evidence relating to the alleged conduct 

and the surrounding facts and circumstances: see, for example, Butcher v Lachlan 

Elder Realty Pty Limited [2004] HCA 60; 218 CLR 592 at [39]

 (20 December 2019) (Bell ACJ at [1]; Macfarlan JA at [36]; Ireland v WG Riverview Pty Ltd

Barrett AJA at [91])

Macfarlan JA’s judgment and, in particular, the observation in Butcher v Lachlan 

Elder Realty Pty Ltd (2004) 218 CLR 592; [2004] HCA 60 at [39] (Butcher) that “[i]t is 

not right to characterise the problem as
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39.  

62.  

 (19 December 2019) (Pearce J)Fingal Pastoral Pty Ltd v Page Seager Lawyers

In Butcher v Lachlan Elder Realty Pty Ltd (above) the majority stated at [39]:

National Australia Bank Ltd v Charlton; Charlton v The General Manager, NSW Rural 

 (29 October 2019) (Walton J)Assistance Authority (No 4)

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592; [2004] HCA 60, the High 

Court emphasised the need for the conduct as a whole to be taken into account for 

the purposes of a claim for misleading or deceptive conduct....

 (17 May 2019) (Perry J)De Belin v Australian Rugby League Commission Limited

and Butcher v Lachlan Elder Realty Pty Limited [2004] HCA 60; (2004) 218 CLR 592 at 

[39] (Gleeson CJ, Hayne and Heydon JJ) (T408

Australian Competition and Consumer Commission v Geowash Pty Ltd (Subject to a 

 (08 February 2019) (Colvin J)Deed of Company Arrangement) (No 3)

must not be divorced from the circumstances in which they were made, including 

circumstances that may qualify the character of the representations: Butcher v 

Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 at [39]

 (10 iNova Pharmaceuticals (Australia) Pty Ltd v Reckitt Benckiser (Australia) Pty Ltd

August 2018) (Bromwich J)

misleading representation was reversed or erased? In that regard, see Butcher, 

especially per the majority, Gleeson CJ, Hayne and Heydon JJ, at [39] (read with [51] 

and [71]-[72]) and per McHugh J in dissent as to the

 (25 October 2017) Australian Olympic Committee, Inc v Telstra Corporation Limited

(Greenwood, Nicholas and Burley JJ)

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 at [152] 

(McHugh J), [39] (Gleeson CJ, Hayne and Heydon JJ)

Piazza Trevi v Cromwell BT Pty Ltd as custodian for the Cromwell Symantec House Trust.

(19 June 2017) (Sackar J)

The court must examine the relevant course of conduct as a whole in 

determining whether a party has engaged in misleading and deceptive 

conduct in contravention of section 18 of the ACL; Butcher v Lachlan Elder 

(2004) 218 CLR 592 (Realty Pty Limited   Butcher ) at  [39] per Gleeson CJ, Hayne 

 and Heydon JJ . Relevant considerations may include the nature of the parties, 

the character of the transaction contemplated and the contents of the 

at  per Gleeson CJ, Hayne and Heydon representation being made; Butcher [40]

JJ.

Armstrong Strategic Management and Marketing Pty Limited v Expense Reduction 

 (22 July 2016) (Ball J)Analysts Group Pty Ltd (No 9)

which must be considered in order to determine the question whether or not 

conduct is misleading or deceptive: Butcher v Lachlan Elder Realty Pty Ltd [2004] 

HCA 60; (2004) 218 CLR 592 at [39] per Gleeson CJ, Hayne and Heydon JJ

 (11 November 2015) JM and PM Holdings Pty Ltd v Snap-on Tools (Australia) Pty Ltd

(Macfarlan JA at [1]; Leeming JA at [14]; Emmett AJA at [72])

https://jade.io/article/68508
https://jade.io/article/68508
https://jade.io/article/68508
https://jade.io/article/68508/section/139989
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39.  

810.  

125.  

, it is necessary to have regard to the whole of the alleged representor’s conduct up 

until the time at which it is acted upon (Butcher v Lachlan Elder Realty Pty Ltd 

[2004] HCA 60; 218 CLR 592 at [39])

 (28 April 2015) (Gilmour J)Henderson v McSharer

The respondents also seek to rely on the disclaimer in the Letter of 

Engagement between the Hendersons and Fides Consulting, to which I have 

referred. The respondents note, in relation to the disclaimer in the Letter of 

Engagement, that in  Butcher it was stated at  [39] that:

[I]t is important that the agent’s conduct be viewed as a whole. It is not right to 

characterise the problem as one of analysing the effect of its ‘‘conduct’’ divorced 

from ‘‘disclaimers’’ about that ‘‘conduct’’ and divorced from other 

circumstances which might qualify its character.

 (31 October 2014) (Pembroke J)Osborne v Iris Diversified Property Pty Limited

Butcher v Lachlan Elder Realty Pty Ltd at [39]

 (02 July 2014) (Judgment of His Honour Auxiliary Judge Clayton)Jackson v Abram

 (17 May 2013) Gold and Copper Resources Pty Ltd v Minister for Resources and Energy

(Pain J)

Gold and Copper also submitted that the information was misleading in a 

material respect, which it must establish on the civil standard of proof, as it 

was considered as part of the successful renewal application process within 

the Department. This submission focussed on one of several statements made 

in the two Kitto reports in support of a special circumstances application, the 

departmental minute paper dated 2 June 2009 of Mr Capnerhurst which 

refers to use of the GoviEx system and a general statement of support for the 

recommendation to approve by the principal geologist on 6 July 2009. 

Further, no retraction or correction of the statement in the Kitto reports was 

made by Newcrest before the renewal in March 2011. Whether misleading 

information had an impact on the decision-maker sufficient to vitiate a 

decision must be considered in light of all of the information available to the 

decision-maker, applying the reasoning in  Butcher at  [39] by analogy. The 

High Court there considered misleading and deceptive conduct under the Tra

 and held an agent's conduct must be considered as a  de Practices Act 1974 (Cth)

whole in determining whether such behaviour occurred. The importance of 

considering all relevant actions by a party in considering a challenge in 

judicial review proceedings, albeit on different grounds such as a failure to 

consider mandatory relevant considerations, has been recognised in many 

decisions in this Court. 

 (17 May 2013) Gold and Copper Resources Pty Ltd v Minister for Resources and Energy

(Pain J)

Newcrest submitted that misleading and deceptive conduct must be assessed over all 

the conduct involved (Butcher v Lachlan Elder Realty [2004] HCA 60;(2004) 218 CLR 

592 at [39] per Gleeson CJ, Hayne and Heydon JJ)

https://jade.io/article/68508
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40.  

 (10 August 2010) (Tobias JA at 1; Macfarlan Serobian v Commonwealth Bank of Australia

JA at 3; Sackville AJA at 165)

position would have been justified in relying upon any such oral assurance 

notwithstanding the existence of the written condition (see Butcher v Lachlan Elder 

Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 at [39], [152]

 (29 March 2007) (Martin CJ)NEA Pty Ltd v Magenta Mining Pty Ltd

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592. After referring to the 

issues that arise in the "conduit" line of cases (ie those cases in which a party asserts 

that it did nothing more than pass on information...

 (23 August 2006) Global Orthopaedic Technology Pty Limited v Orthotech Pty Limited

(Jacobson J)

Also, whether or not the impugned conduct constitutes misleading or 

deceptive conduct is a question of fact to be determined objectively in the 

light of all the surrounding circumstances; Taco Company of Australia Inc v 

(1982) 42 ALR 177 at  ; at ,  ; at  ; Taco Bell Pty Limited 202 Puxu 199 210-211 Nike [100]

 Butcher v Lachlan Elder Realty Pty Ltd (2005) 212 ALR 357 at  [39] .

 (16 February 2006) (Jacobson J)Pacific National (ACT) Ltd v Queensland Rail

The conduct must be considered as a whole: Butcher v Lachlan Elder Realty Pty 

Limited (2004) 218 CLR 592 at [39]

 (14 October 2005) (Spigelman CJ at 1; Giles JA at 2; Basten JA at Green v AMP Life Limited

3)

Butcher was concerned with a sale of real estate and a complaint by the purchasers 

that they had relied upon a diagram provided by the real estate agent, indicating that 

a swimming pool was on the landward side of the...

In applying those principles, it is important that the agent's conduct be viewed as a whole. It is not 

right to characterise the problem as one of analysing the effect of its "conduct" divorced from 

"disclaimers" about that "conduct" and divorced from other circumstances which might qualify its 

character. Everything relevant the agent did up to the time when the purchasers contracted to 

buy the Rednal land must be taken into account. It is also important to remember that the 

relevant question must not be reduced to a crude inquiry: "Did the agent realise the purchasers 

were relying on the diagram?" To do that would be impermissibly to dilute the strict liability 

which s  imposes. 52

Following paragraph cited by:

 (20 December 2019) (Bell ACJ at [1]; Macfarlan JA at [36]; Ireland v WG Riverview Pty Ltd

Barrett AJA at [91])

to use the headings adopted by the majority in Butcher for the purposes of its 

analysis, namely, “the nature of the parties, the character of the transaction 

contemplated, and the contents of the brochure itself” (at [40])

https://jade.io/article/193188
https://jade.io/article/193188
https://jade.io/article/193188/section/139913
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https://jade.io/article/68508
https://jade.io/article/68508/section/139989
https://jade.io/article/224884/section/608


 BarNet publication information  -    Date: Thursday, 27.08.2020 - - Publication number: 7358261 - - User: anonymous

40.  
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136.  

 (13 December 2019) (Henry J)Badger v John Kagelaris Pty Ltd

It is a question of fact whether a person does more than pass on information as a 

conduit. That question is to be decided by reference to all the circumstances of a 

particular case, having regard to factors such as the nature of the parties, the 

character of the transaction contemplated and the contents of the documents 

containing the misleading statements, including whether the document clearly states 

that a third party supplied the information conveyed: (2013) 249 Google Inc v ACCC 

CLR 435; [2013] HCA 1 at  and  ; [13] [70] Butcher v Lachlan Elder Realty Pty Limited (2014) 

 214 CLR 592 ; [2004] HCA 60 at  [40] ; Borzi Smythe Pty Limited v Campbell Holdings 

[2008] NSWCA 233 at  per Beazley JA (as her Excellency then (NSW) Pty Limited [56]

was, Handley AJA agreeing).

 (18 April 2019) (Burley Australian Competition and Consumer Commission v viagogo AG

J)

In this connection viagogo is an intermediary just as the agent was in Butcher v 

Lachlan Elder Realty Pty Ltd [2004] HCA 60; 218 CLR 592 at [40], where it 

communicates through its platform the price for the ticket for or on

Piazza Trevi v Cromwell BT Pty Ltd as custodian for the Cromwell Symantec House Trust.

(19 June 2017) (Sackar J)

The court must examine the relevant course of conduct as a whole in 

determining whether a party has engaged in misleading and deceptive 

conduct in contravention of section 18 of the ACL; Butcher v Lachlan Elder 

(2004) 218 CLR 592 ( ) at  per Gleeson CJ, Hayne Realty Pty Limited   Butcher [39]

and Heydon JJ. Relevant considerations may include the nature of the parties, 

the character of the transaction contemplated and the contents of the 

representation being made; Butcher at  [40] per Gleeson CJ, Hayne and 

 Heydon JJ .

 McKeith v Royal Bank of Scotland Group Plc; Royal Bank of Scotland Group Plc v James

(09 March 2016) (Macfarlan JA at [1]; Tobias AJA at [25]; Emmett AJA at [307])

For the plaintiffs to succeed against AAAS on this part of their respective 

claims, it was necessary for them to establish that each of the representations 

which were made to the effect that the Policy would apply to employees of 

AAAS whose employment was terminated by reason of redundancy, were in 

fact made by or on behalf of AAAS and not by AAAS on behalf of the 

Consortium unless it could be established that those representations had 

been adopted or endorsed by AAAS:  Butcher v Lachlan Elder Realty Pty Limited [

2004] HCA 60; 218 CLR 592 at  [40] .

 (11 November 2013) (Barrett JA at [1]; Emmett JA at Westpac Banking Corporation v Lee

[4]; Gleeson JA at [44])

The primary judge recorded that she would adopt the same approach as the plurality 

in Butcher at [40] (Gleeson CJ, Hayne and Heydon JJ)

 (09 August 2012) (Harrison AsJ)Lee v Westpac Banking Corporation

https://jade.io/article/289620
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41.  

Butcher, in reaching their conclusion that there had not been misleading conduct, 

Gleeson CJ, Hayne and Heydon JJ had regard to the nature of the parties, the 

character of the transaction contemplated and the contents of the...

 (03 April 2012) (Keane Australian Competition and Consumer Commission v Google Inc

CJ, Jacobson and Lander JJ)

In Butcher at [40], in the passage cited by the primary judge, the majority of the High 

Court said: “The agent did no more than communicate what the vendor was 

representing, without adopting it or endorsing it”

 (03 May 2011) (Gray, Lander and Dib Group Pty Ltd v Coolabah Tree Aust-Wide Pty Ltd

Katzmann JJ)

In Butcher (at [40]) the Court found that a real estate agent who passed on from the 

vendor to the purchasers a brochure containing inaccurate information did not 

engage in misleading or deceptive conduct because he “did no

 (16 December 2010) (White J)Michalopoulos v Perpetual Trustees Victoria Ltd

177 The Mortgage Group was not a mere conduit to convey representations made by 

others. It endorsed the representations in the application ( Butcher v Lachlan Elder 

 Realty (2004) HCA 60; (2004) 218 CLR 592 at  605  [40] ). It is clear that The Mortgage 

Group engaged in misleading or deceptive conduct in trade or commerce. AFIG 

relied upon the information contained in the loan application. AFIG was Permanent’

s agent. 

 (01 April 2010) (Beazley JA at [1]; Basten JA at [27]; CH Real Estate Pty Ltd v Jainran Pty Ltd

Young JA at [164])

Butcher, it was said that characterising the agent’s conduct requires consideration of 

“the nature of the parties, the character of the transaction contemplated, and the 

contents of the brochure itself”: at [40] (Gleeson...

 (29 November 2006) Johnson & Johnson Pacific Pty Ltd v Unilever Australia Ltd (No 2)

(Bennett J)

of the brochure itself in deciding that the agent ‘did no more than communicate 

what the vendor was representing, without adopting it or endorsing it’ (Butcher v 

Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592 at [40])

 (06 May 2005) (Campbell J)Green v AMP Life Ltd

supply of a particular document is misleading or deceptive, one can take into 

account “… the nature of the parties, the character of the transaction contemplated, 

and the contents of the [document] itself”: Butcher, at [40]

For the following reasons, the agent did not engage in conduct towards the purchasers which was 

misleading.  Whatever representation the vendor made to the purchasers by authorising the 

agent to issue the brochure, it was not made by the agent to the purchasers.  The agent did no 

more than communicate what the vendor was representing, without adopting it or endorsing 

it.  That conclusion flows from the nature of the parties, the character of the transaction 

contemplated, and the contents of the brochure itself.
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Following paragraph cited by:

 (26 March 2019) (Sidis ADCJ)WG Riverview Pty Ltd v Ireland

In Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; 218 CLR 592 the plaintiffs 

were described by the majority as “intelligent, shrewd and self-reliant”: Gleeson CJ, 

Hayne, Heydon at [41]

The parties were, on the one side, a company director and his de facto The nature of the parties.  
wife.  They engaged in a carpet cleaning business conducted from their home.  They were 

proposing to engage in an investment for family purposes.  The search for and making of that 

investment was the result of a three to five year plan designed to achieve long-term financial 

security, to educate their four children, and to provide for the wellbeing of the family.  The plan 

involved making strategic investments in properties and shares.  It involved the sale of an 

apparently valuable motor yacht.  The purchasers were contemplating the expenditure of over $1 

million to be funded by the sale of another piece of valuable land for over $1 million – land which, 

according to the agent, had had "absolutely magnificent" renovations effected and for which the 

purchasers hoped to get at least $1.2-1.3 million.  The purchasers were persons who were quite 

wealthy, and certainly aspired to become wealthier, by means of complex property and financial 

dealings.  The transcript of their oral evidence reveals each of the purchasers to have been 

intelligent, shrewd and self-reliant.  No doubt they appeared that way to the officers of the agent.  

Following paragraph cited by:

 (11 September 2009) (Judgment of The Honourable Justice Fitzgerald v Brock Real Estate

Gray)

to support their contention that Ms Kelly exceeded her authority:[16]

 (30 June Patrick John Walker as Commissioner for Fair Trading v Rugs a Million Pty Ltd

2006) (Simmonds J)

(supra), a major carpet retailer in this state, and, apparently, nationally (for the 

relevance of the latter factor, see Butcher, per Gleeson CJ, Hayne and Heydon JJ, at 

[42])

On the other side, the relevant party was a suburban real estate agent – a corporation, a 

franchisee of L J Hooker, but still a suburban real estate agent, which took the name of the man 

who was its principal.  Its office was Shop 2, 19 Bungan Street, Mona Vale.  Nothing in the 

evidence suggests that it had more than a very small staff, or that the purchasers believed that it 

had more than a very small staff.  The representation alleged was a representation about title.  It is 

a matter of common experience that the skill of suburban real estate agents lies in making 

contracts on behalf of sellers with buyers, in locating persons who wish to sell real property and 

interesting in that real property persons who might wish to buy it, and in advising the former 

what prices are obtainable and the latter what prices might have to be paid.  Suburban real estate 

agents do not hold themselves out – and this agent did not hold itself out – as possessing research 

skills or means of independently verifying title details about the properties they seek to sell.  It is 

also a matter of common experience – and it was certainly the fact here – that real estate agents, 
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43.  

44.  

45.  

46.  

47.  

48.  

while they carry out tasks on behalf of their principals, are not agents in the sense of creating legal 

relationships between their principals and others.  Here, the agent was obviously an agent for the 

vendor, but only in a limited sense.  The legal relationship to be created by any contract of 

purchase was to be created by the purchasers directly – by bidding at the auction and then 

signing a contract.  

It is a matter of common experience that questions of title to land can be complex, both legally 

and factually.  Hence they have to be dealt with by specialists.  So far as the complexity is factual, 

the specialists are surveyors.  So far as the complexity is legal, the specialists are solicitors or 

conveyancers, relying on specialists like surveyors.  The skills of these specialists, and the 

problems on which those skills are brought to bear, are quite outside what suburban real estate 

agents hold themselves out as doing and are likely to be able to do.  

While Mr Butcher said he regarded the agent as an expert in appraising property values, the 

appeal papers do not record any evidence from the purchasers that they regarded the agent as an 

expert in surveying or in land title.  

The transaction was the purchase of very expensive property, to be The character of the transaction.  
used as an investment – a means of gaining future profits.  While the purchasers initially told the 

agent that they were interested in properties to the value of between $800,000 and $1 million, 

they did not decline the agent's invitation to inspect the Rednal land, which was expected to sell 

for $1.3-1.5 million according to Mr Spring, well above that level, and which was in due course sold 

to them for $1.36 million, including an unusually large deposit of $272,000.  The area of which the 

Rednal land was part was "a well regarded, prestige, waterfront location".  The purchasers bought 

it despite the fact that, as they told the agent, they saw it as needing "a huge amount of" building 

work in the form of "major corrective renovations".  They intended to carry on their carpet 

cleaning business from the premises.  The purchasers were contemplating extensive changes to 

the entertaining area of the Rednal land if they bought it.  The changes would also be expensive, 

for, as Mr Elder told the purchasers, "it would cost a fortune".  The purchasers engaged 

appropriate professional advisers to assist them – Mr Gordon, an accountant; Mr Gillmer, an 

architectural designer and building consultant; and Mr Hindmarch, a licensed builder.  They also 

engaged solicitors to assist with the actual process of making and completing the contract.  

The agent was acting for the purchasers not only on the purchase of the Rednal land but also on 

the sale of 41 Calvert Parade.  The agent worked closely with the purchasers in both respects.  The 

agent knew most of the key characteristics of the purchasers and the properties they wished to 

sell and to acquire – the fact that the purchasers owned a valuable house, their desire to use the 

equity in it to buy a valuable property to be redeveloped and on-sold, and their access to and 

reliance on various forms of professional advice.

As counsel for the purchasers acknowledged, the diagram on the back The contents of the brochure.  
of the brochure was a survey diagram and "looks like" a copy of an original prepared by a 

professional surveyor.  Mr Butcher appreciated that it was a survey diagram.  Mr Hindmarch 

recognised it as "a survey" or a "survey document", and rejected any suggestion that it was merely a 

sketch.  The trial judge found that potential purchasers would be likely to assume that the 

diagram had been taken from an identification survey report.  Not only was it plain that the 

diagram had not been made by the agent, the circumstances also negated any suggestion that the 

agent had adopted the surveyor's diagram as its own, or that it had verified its accuracy.  
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The losses allegedly suffered by the purchasers arose from their entry into the contract to buy the 

Rednal land on 18 February 1997.  Before they entered it, their solicitor had received a copy of the 

contract, and they themselves entered the contract by signing it.  If they had not previously 

realised that the diagram in the brochure was from a survey not conducted by or on the 

instructions of the agent, they must have realised it then, because the contract annexed 

Mr Hannagan's survey report dated 4 August 1980, containing the survey diagram bearing that 

date.  

Following paragraph cited by:

 (23 October 2018) Australian Competition and Consumer Commission v Birubi Art Pty Ltd

(Perry J)

… [2004] HCA 60 at [49] (where the disclaimer, in small print, but in a short 

document, was “there to be read”)

 Australian Competition and Consumer Commission v Meriton Property Services Pty Ltd

(10 November 2017) (Moshinsky J)

context will also include relevant disclaimers or explanations: Butcher v Lachlan 

Elder Realty Pty Ltd (2004) 218 CLR 592; 212 ALR 357; [2004] HCA 60 at [49] (where 

the disclaimer, in small print, but in a short document,

 (15 Australian Competition and Consumer Commission v AGL South Australia Pty Ltd

December 2014) (White J)

It also includes any relevant disclaimers, qualifications or explanations: Butcher v 

Lachlan Elder Realty Pty Ltd at [49]

 (15 Australian Competition and Consumer Commission v AGL South Australia Pty Ltd

December 2014) (White J)

6 in the General Terms were “there to be read”, using the words of Gleeson CJ, 

Hayne and Heydon JJ in Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; 

(2004) 218 CLR 592 at [49] upon which AGL relied

 (10 June 2005) (Williams and Keane JJA and Downey v Carlson Hotels Asia Pacific P/L

Atkinson J,)

[62] Once it is determined whether the disclaimers qualified the representations that 

were actually communicated, it is possible to decide whether or not what was 

actually communicated was misleading and deceptive

It is now necessary to consider the two disclaimers, one on the front and one on the back.  The 

courts below treated the one on the back as relating to the position of the agent.  It may instead 

relate to the position of Williams Design Associates, on whose role the evidence is silent, save that 

it may be inferred that they played some role in producing the brochure.  But it does not matter, 

for present purposes, whether both disclaimers relate to the agent or only one.  If the disclaimers 

are examined from the point of view of what the agent was trying to do, the first at least 

establishes that it was trying not to make any representations about the accuracy of the 

information conveyed, save that it believed the sources of it to be reliable.  If the disclaimers are 

examined from the point of view of a careful reader, they communicate the same message.  In 

fact, Mr Butcher said that he did not notice either disclaimer when he received the brochure on or 
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about 6 February 1997.  Though he apparently studied the brochure, including the diagram, with 

sufficient care to pass on his impressions of it to Mr Gillmer and Mr Hindmarch, the evidence in 

the appeal papers does not suggest that he ever noticed them.  There is no evidence in the appeal 

papers that Ms Radford noticed the disclaimers either.  Yet, though the disclaimers were in small 

type, the brochure was a short document, there was very little written on it, and the disclaimers 

were there to be read.  Only persons of very poor eyesight would find them illegible, and there is 

no evidence that the eyesight of Mr Butcher or Ms Radford was in any way defective.  

Following paragraph cited by:

 (20 December 2019) (Bell ACJ at [1]; Macfarlan JA at [36]; Ireland v WG Riverview Pty Ltd

Barrett AJA at [91])

Butcher emphasised that the provision of a disclaimer by a defendant is part of the 

conduct that is required to be considered. Their Honours referred to the Court of 

Appeal having declined in that case to accord...

 (20 December 2019) (Bell ACJ at [1]; Macfarlan JA at [36]; Ireland v WG Riverview Pty Ltd

Barrett AJA at [91])

A similar conclusion was reached in Butcher where it was held at [50] that 

“reasonable purchasers would have read the whole document, given its importance, 

its brevity, and their use of it as the source of instructions to

 (05 August 2016) (McColl JA at [1]; Basten JA at [2]; Sackville AJA at [3])Choo v Zhang

[29] Nonetheless, the impugned conduct viewed as a whole must be capable of 

leading the representee into error

 (11 November 2015) JM and PM Holdings Pty Ltd v Snap-on Tools (Australia) Pty Ltd

(Macfarlan JA at [1]; Leeming JA at [14]; Emmett AJA at [72])

It was not therefore a case of representations being made to “plaintiffs of limited 

experience acting without professional advice in rushed circumstances” (compare to 

Butcher at [50])

 (11 December 2012) (McColl JA at [1], Campbell JA at [2], Macfarlan JA Tomasetti v Brailey

at [3])

and Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; 218 CLR 592 at [50] and

 (24 August 2011) (Siopis, New South Wales Lotteries Corporation Pty Ltd v Kuzmanovski

Cowdroy and Tracey JJ)

One of the disclaimers, reproduced in Butcher at [50], stated:

 (01 April 2011) (McLure P, Pullin JA, Owston Nominees No 2 Pty Ltd v Clambake Pty Ltd

Murphy JA)

See also Butcher v Lachlan Elder Realty Pty Ltd [50]

 (01 April 2010) (Beazley JA at [1]; Basten JA at [27]; CH Real Estate Pty Ltd v Jainran Pty Ltd

Young JA at [164])

“some significance” and should be read as part of the overall conduct of the relevant 

parties in order to assess what conduct they engaged in and, where relevant, what 

reliance was placed on that conduct: see Butcher at [50]
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 (30 July 2007) (Giles JA; Basten JA; Campbell JA)Wyllie v Tarrison Pty Ltd

of the conduct of the corporation or its agent, objectively assessed, as in the case of 

formation of a contract: see Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 

592 at [50] (Gleeson CJ, Hayne and Heydon JJ)

 (28 May 2007) (Cavanough J)Walker v Masillamani

 (10 June 2005) (Williams and Keane JJA and Downey v Carlson Hotels Asia Pacific P/L

Atkinson J,)

 (26 May 2005) (Santow JA at 1; Tobias JA at 180; Brownie AJA at Havyn Pty Ltd v Webster

181)

In the words of the majority judgment in Butcher at [50], the question remains 

“What a reasonable person in the position of the purchasers, taking into account 

what they knew, would make of the agents behaviour”

The Court of Appeal declined to "accord [the disclaimers] decisive significance"  , but they do [25]

have some significance.  If the "conduct" of the agent is what a reasonable person in the position of 

the purchasers, taking into account what they knew, would make of the agent's behaviour, 

reasonable purchasers would have read the whole document, given its importance, its brevity, 

and their use of it as the source of instructions to professional advisers.  There are circumstances 

in which the "conduct" of an agent would depend on different tests.  For example, those tests 

might turn on what purchasers actually made of the agent's behaviour, whether they were acting 

reasonably or not, and they might also call for consideration of how the agent perceived the 

purchasers.  Tests of that latter kind might be appropriate for plaintiffs of limited experience 

acting without professional advice in rushed circumstances.  They are not appropriate in the 

present circumstances.  Hence, in the circumstances, the brochure, read as a whole, simply 

meant:  "The diagram records what a particular surveyor found on a survey in 1980.  We are not 

surveyors.  We did not do the survey.  We did not engage any surveyor to do the survey.  We 

believe the vendor and the surveyor are reliable, but we cannot guarantee the accuracy of the 

information they have provided.  Whatever you rely on, you must rely on your own inquiries."  

  (2002) 55 NSWLR 558 at   .[25]            Harkins v Butcher 568 [46]

Following paragraph cited by:

 (02 September 2011) (Allsop P at 1, Basten JA at 86, Young Bullabidgee Pty Ltd v McCleary

JA at 87)

the agent, by stating that the agent was not the source of the information and did not 

purport to do anything more than pass the information on: Butcher v Lachlan Elder 

Realty Pty Ltd [2004] HCA 60; 218 CLR 592 at 609 [51]

 (29 September 2008) (Beazley Borzi Smythe Pty Ltd v Campbell Holdings (NSW) Pty Ltd

JA at 1; Basten JA at 71; Handley AJA at 94)

https://jade.io/article/181962
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51.  

52.  

53.  

54.  

55.  

56.  

57.  

58.  

43 In Butcher, their Honours, at [51], considered that it would have been plain to a 

reasonable purchaser from the brochure, read as a whole, that the agent was not the 

source of the information in it that was said to be

Hence it would have been plain to a reasonable purchaser that the agent was not the source of the 

information which was said to be misleading.  The agent did not purport to do anything more 

than pass on information supplied by another or others.  It both expressly and implicitly 

disclaimed any belief in the truth or falsity of that information.  It did no more than state a belief 

in the reliability of the sources. 

It is convenient to deal briefly with several specific Specific contentions of the purchasers.  
contentions advanced by the purchasers.

First, it was said that the disclaimers were to be read down, because the agent was not the source 

of all the information:  it was plainly the source of the information and the photographs on the 

front of the brochure.  That assertion is not correct:  it is possible that the agent was the source of 

everything on the front of the brochure, but it has not been demonstrated that it was.  

Secondly, it was submitted that there should have been "something … in plain print near the 

[allegedly misleading] information that [readers] should check its accuracy and [the agent does] 

not stand behind it".  The statement that the agent did not guarantee the accuracy of any 

information and that readers should make their own inquiries meant that readers should check 

its accuracy.  That statement was sufficiently near both the picture of the back garden on the front 

and the diagram on the rear, since it was reproduced on both pages where the allegedly 

misleading information appeared and clearly applied to everything on the respective pages.   

Thirdly, it was submitted that the location of the boundary was a matter highly material to a 

valuable property being sold specifically as a waterfront property, and the agent should have 

given a proper warning disassociating itself from any representation on that subject.  Yet there 

were two explicit warnings, which, although general, were for that reason comprehensive, and 

there were other warnings implicit in the totality of the brochure.

Fourthly, it was contended that agents carrying on business in the Pittwater area "presumably 

ought to know about mean high-water marks around Pittwater".  That submission is highly 

questionable factually and asserts no more than part of what it is trying to prove.  

Fifthly, stress was placed on the large commission that the agent was probably seeking, and the 

expectation this would generate in the purchasers that any representations about the property 

would be correct.  There is no evidence that the purchasers knew what commission the agent 

would get, and whatever the size of the agent's commission, the circumstances remain 

inconsistent with its having made any relevant representation.

Sixthly, it was submitted that while it was open to an estate agent to put a disclaimer on 

marketing brochures which could prevent its conduct from falling within s  , the disclaimer 52

would be so antithetical to the goal of selling properties that no estate agent would ever employ it. 

Yet the disclaimers on the brochure are not of that character, and they do negate any relevant 

representation. 

https://jade.io/article/224884/section/608
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59.  

60.  

50.  

Following paragraph cited by:

 (01 April 2010) (Beazley JA at [1]; Basten JA at [27]; CH Real Estate Pty Ltd v Jainran Pty Ltd

Young JA at [164])

First, he noted the remark in the joint judgment in Butcher that a different 

conclusion would have led to the inference that a real estate agent represents a 

vendor as having good title: at [59]

Further difficulties are created by certain Extreme consequences of the purchasers' arguments.  
extreme consequences which counsel for the purchasers acknowledged would flow from their 

arguments. It was accepted that if their arguments were sound, it must follow that when a real 

estate agent produces a brochure offering land for sale by a vendor, the real estate agent is 

representing that the vendor had good title. That would be so radical a conclusion as to suggest 

that even the wide words of s  could not bring it about; that in turn suggests that the principles 52

that supposedly lead to that radical conclusion are unsound.

Following paragraph cited by:

Commonwealth Bank of Australia v ACN 000 247 601 Pty Ltd (in liq) (formerly Stanley 

 (02 November 2006) (Jacobson J)Thompson Valuers Pty Ltd)

The knowledge which is required to give rise to a claim of accessory liability is 

actual knowledge.  Constructive knowledge is not sufficient; at Yorke v Lucas 66

,  ; 7–668 670  Butcher v Lachlan Elder Realty Pty Limited (2004) 218 CLR 592 at  [60]

(1994) . See also Richardson & Wrench (Holdings) Pty Ltd v Ligon No 174 Pty Ltd 

123 ALR 681 at  .693

It was also said that while Mr Spring's handing over of the brochure made the agent liable, the 

handing over of it by a junior employee at the front desk could not.  The basis for this distinction 

was not explained.  If the brochure made any representation, the conduct of the junior employee 

in handing it over would be engaged in on behalf of the agent as much as the conduct of the 

senior officer, and would therefore be deemed by s 84(2) to have been engaged in by the agent . [26]

The status of the employee might be relevant to whether it was probable that the employee was 

personally liable as a secondary party (for example, an aider or abettor)  by reason of having [27]

knowledge of the essential elements of the contravention  ; but it is not, subject to s 84(2), [28]

relevant to whether the corporation – here, the agent – is liable.

 Section 84(2) provided:[26]          

"Any conduct engaged in on behalf of a body corporate:

(a) by a … servant … of the body corporate within the scope of the person's actual or apparent           

authority; …
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60.  

61.  

62.  

63.  

64.  

shall be deemed, for the purposes of this Act, to have been engaged in also by the body corporate."

 Section  provided that a reference in Pt VI to a person involved in contravention of [27] 75B(1)(a)

Pt V (which included s 52) should be read as a reference to a person who "has aided, abetted, 

counselled or procured the contravention …"

  (1985) 158 CLR 661 at  per Mason ACJ, Wilson, Deane and Dawson JJ.[28]            Yorke v Lucas 670

Counsel for the purchasers submitted that the Federal Court Authorities analysed by the purchasers.  
had repeatedly held "that disclaimers of this nature are not likely to overturn the effect of 

otherwise misleading and deceptive conduct".  However, the Federal Court authorities do not say 

that disclaimers cannot make clear who is and who is not the author of misleading or deceptive 

conduct.  While acknowledging that each case depended on its own facts, the purchasers relied on 

various authorities as supporting their argument.

In  , a real estate agent ("John G  John G Glass Real Estate Pty Ltd v Karawi Constructions Pty Ltd [29]

Glass") placed a typed document emanating from the principal of a firm of consultants acting for 

the vendor with other materials in a folder with a glossy cover.  The typed document showed that 

the net lettable area of a building being offered for sale was 180 m .  In fact, the net lettable area 

2

was 137.4 m .  John G Glass contended that the only representation it had made was that it had 

2

obtained the information in the brochure from the vendor; that it had not endorsed or approved 

the information in the brochure; and that it was no more than a conduit.  These contentions relied 

on the following statement in the brochure on a page immediately before the back cover:

"The information contained herein has been prepared with care by our Company or it 

has been supplied to us by apparently reliable sources.  In either case we have no 

reason to doubt its completeness or accuracy. 

However, neither John G Glass Real Estate Pty Limited, its employees or its clients 

guarantee the information nor does it, or is it intended, to form part of any 

contract.  Accordingly, all interested parties should make their own enquiries to verify 

the information as well as any additional or supporting information supplied and it is 

the responsibility of interested parties to satisfy themselves in all respects."

   .[29]           (1993) ATPR ¶41-249

The Full Federal Court (Davies, Heerey and Whitlam JJ) upheld the trial judge's rejection of these 

contentions.  Counsel for the purchasers here contended that if John G Glass there failed, with its 

"more ample disclaimer", going "much further than the suggested disclaimer here", the agent must 

fail in the present case.  The case is distinguishable on two grounds.  

The first ground of distinction is that in the brochure John G Glass held itself out as "consultants 

to institutional investors and to developers of major properties", and the Full Federal Court held 

https://jade.io/article/224884/section/18148
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64.  

65.  

66.  

that such an agent "would not be regarded by potential purchasers of properties as merely passing 

on information about the property 'for what it is worth and without any belief in its truth or 

falsity'."  [30]

  (1993) ATPR ¶41-249 at [30]            John G Glass Real Estate Pty Ltd v Karawi Constructions Pty Ltd 41,359

paraphrasing (1985) 158 CLR 661 at  per Mason ACJ, Wilson, Deane and  Yorke v Lucas 666

Dawson JJ.

The second ground of distinction is that the Full Federal Court said that the net lettable area 

figure was "one of hard physical fact", and an essential matter in determining the profitability and 

value of the building  .  The issue of whether there was a precise correspondence between the [31]

Pittwater boundary of the Rednal land and the "MHWM" line on the surveyor's diagram here, 

however, is not a matter of hard physical fact.  What is more, there was nothing to indicate that 

the net lettable area figure had not been calculated by John G Glass itself:  indeed, the part of the 

disclaimer which stated that some of the information had been "prepared with care by" John G 

Glass suggested that it had, since it is the type of information an estate agent might be capable of 

working out for itself.  It is quite different from the survey diagram, which had obviously not been 

prepared by the agent here.  Hence Handley JA's succinct explanation of why the case was 

distinguishable is correct  :[32]

"In that case the agents claimed relevant expertise, adopted the figures as their own, 

and put them forward without any reference to their source.  In the present case the 

agents claimed no relevant expertise, and the diagram itself indicated that it was the 

work of a professional surveyor." 

  (1993) ATPR [31]            John G Glass Real Estate Pty Ltd v Karawi Constructions Pty Ltd

¶41-249 at  .41,359

  (2002) 55 NSWLR 558 at   .[32]            Harkins v Butcher 570 [52]

Not only is the case distinguishable, but its reasoning in one respect is questionable.  The Full 

Federal Court said  : [33]

"There was certainly no express disclaimer of the [estate agent's] belief in the truth of 

the information in the brochure – indeed there was an express assertion of such 

belief."

  (1993) ATPR [33]            John G Glass Real Estate Pty Ltd v Karawi Constructions Pty Ltd

¶41-249 at  .41,359

https://jade.io/article/195293
https://jade.io/article/195293/section/141737
https://jade.io/article/195293/section/141737
https://jade.io/article/67232
https://jade.io/article/67232/section/140369
https://jade.io/article/195293
https://jade.io/article/195293/section/141737
https://jade.io/article/181962
https://jade.io/article/181962/section/630
https://jade.io/article/181962/section/630
https://jade.io/article/195293
https://jade.io/article/195293/section/141737


 BarNet publication information  -    Date: Thursday, 27.08.2020 - - Publication number: 7358261 - - User: anonymous

67.  

68.  

69.  

70.  

It does not seem quite correct to describe an estate agent which says it has no reason to doubt the 

accuracy of information but says it does not guarantee it, advises interested parties to make their 

own inquiries, and says interested parties have the responsibility of satisfying themselves in all 

respects, as making an "express assertion" of belief in the information.  

Finally, contrary to what the purchasers submitted, while the disclaimer in John G Glass Real 
was longer, it was not "more ample", and did not go Estate Pty Ltd v Karawi Constructions Pty Ltd 

"much further", than the present disclaimers.  It did not go as far, because its opening words, 

unlike any words in this brochure, acknowledged that the estate agent had prepared some of the 

information.

Following paragraph cited by:

 (01 April 2010) (Beazley JA at [1]; Basten JA at [27]; CH Real Estate Pty Ltd v Jainran Pty Ltd

Young JA at [164])

Butcher, a significant difference between a disclaimer in a brochure that an agent 

has any knowledge of the matters set out therein and an acknowledgment in a 

contract that no reliance has been placed upon a representation: at...

The purchasers next relied on  .  In that  Waltip Pty Ltd v Capalaba Park Shopping Centre Pty Ltd [34]

case, Pincus J held that clauses in a deed of acknowledgment providing that no pre-contractual 

statements had been relied on before the parties entered a lease were of no effect if the facts were 

to the contrary.  Cases of that type concern a problem which is entirely different from the present 

problem, and cast no light on its solution.

   .[34]           (1989) ATPR ¶40-975

The third case relied on was  .  An estate agent issued a  Benlist Pty Ltd v Olivetti Australia Pty Ltd [35]

brochure promoting the sale of a substantial city building.  The brochure said it was suitable for 

strata title subdivision.  In fact, two encroachments presented obstacles to strata subdivision:  one 

encroachment by a neighbouring building on the land the subject of the sale; and another 

encroachment by the building being sold onto the neighbouring land.  The brochure contained 

the following clause:

"Chesterton International (NSW) Pty Limited for themselves and the vendors of this 

property whose Agent they are, give notice:  (i) The particulars are set out as a general 

outline only for guidance of intending purchasers and do not constitute an offer or 

contract; (ii) All descriptions, dimensions, reference to conditions and necessary 

permissions for use and occupation and other details are given in good faith and are 

believed to be correct, but any intending purchasers should not rely on them as 

statements or representations of fact and must satisfy themselves by inspection or 

otherwise as to the correctness of each of them; (iii) No person in the employ of 

https://jade.io/citation/17940332
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70.  

71.  

72.  

[Chesterton] has any authority to make or give a presentation or warrant whatsoever 

in relation to this property."

   .[35]           (1990) ATPR ¶41-043

A question arose about whether that clause prevented a conclusion that the purchaser relied on 

the representation about strata title subdivision.  Burchett J held that it did not.  The purchasers in 

the present appeal relied on the following passage  :[36]

"It has been held on many occasions that the perpetrator of misleading conduct 

cannot, by resorting to such a clause, evade the operation of [the Act].  Of course, if the 

clause actually has the effect [of] erasing whatever is misleading in the conduct, the 

clause will be effective, not by any independent force of its own, but by actually 

modifying the conduct.  However, I should think it would only be in rare cases that a 

formal disclaimer would have that effect."

  (1990) ATPR ¶41-043 at  .[36]            Benlist Pty Ltd v Olivetti Australia Pty Ltd 51,590

Clause (i) of the disclaimer did not purport to modify the conduct.  Nor did cl (iii), since, as 

Burchett J held, it merely prevented employees from binding the vendor by conduct outside the 

brochure.  Burchett J dealt with cl (ii) as a matter of fact  :[37]

"In the present case, the suggestion of the suitability of the building for strata title 

conversion might continue to influence the mind of a prospective purchaser 

notwithstanding his awareness of the existence of a disclaimer clause, which did not 

single out the particular representation, but purported to apply generally to every 

detail stated in the investment report.  If it were permissible to avoid the operation of 

[the Act] by such a clause, it would be all too easy to make representations in the 

confidence that they  be acted upon, and then withdraw them in the confidence would
(equally important for the securing of the desired business) that the withdrawal would 

 be acted upon."not

The conclusions that Burchett J reached as a matter of fact in that case – the implicit conclusion 

that the clause had not modified the conduct, and the explicit conclusion that despite being told 

to make its own inquiries the purchaser relied on the representation about strata title conversion 

– were no doubt open to him, but different conclusions are open in other cases.  

  (1990) ATPR ¶41-043 at  (emphasis in [37]            Benlist Pty Ltd v Olivetti Australia Pty Ltd 51,590

original).
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73.  

74.  

The purchasers next referred to a case on which the Court of Appeal relied, Argy v Blunts & Lane 
 , where Hill J suggested that a solicitor would not be guilty of  Cove Real Estate Pty Ltd [38]

misleading conduct in annexing to a contract for the sale of land a certificate issued by a local 

council under s  of the  which wrongly 149  Environmental Planning and Assessment Act 1979 (NSW)

described the zoning of the land, so long as the whole of the certificate was annexed. It was said to 

be distinguishable in that the solicitor in that case merely attached a document prepared by 

another, while here the agent incorporated the document as part of its brochure in conjunction 

with other material, particularly the photographs on the front. The purchasers' attempt to 

distinguish this case rested on an unsatisfactory distinction between survey diagrams included in 

brochures and survey diagrams annexed to brochures. 

   at  .[38]           (1990) 26 FCR 112 131-132

Following paragraph cited by:

 (29 September 2008) (Beazley Borzi Smythe Pty Ltd v Campbell Holdings (NSW) Pty Ltd

JA at 1; Basten JA at 71; Handley AJA at 94)

41 In Butcher, the plurality judgment stressed the necessity of having regard to the 

specific circumstances of the particular case: see at [74]

The purchasers drew the same distinction in relation to a statement in another case on which the 

Court of Appeal below relied –  : Dean v Allin & Watts [39]

"The greatest caution is required in treating statements made by a solicitor in the 

course of conveyancing transactions and the like on or in accordance with the 

instructions of his client as representations made by the solicitor rather than as 

'conveyed' by him as (in effect) a medium of communication or messenger for his 

client, for this may readily be assumed to be understood to be part of his role in the 

transactions.  The solicitor's position in such a situation is to be contrasted with his 

position in a situation where the solicitor makes an express unequivocal statement to 

a third party which is not attributable simply to performing his role as the client's 

adviser:  for in the latter case the adviser may readily be held to have assumed 

responsibility to the third party, since the explanation of his acting merely as a 

messenger would be inapplicable."

After quoting this, the Court of Appeal said:  "There is no reason why these principles should not 

apply to other agents as well."  If this sentence is read as stating that the "greatest caution" is [40]

required in treating statements by many agents on behalf of their principals in brochures as 

statements of the agents, it would be a highly questionable statement, since at least in cases under 

s  , read in the light of the particular structure and goals of the  , everything must depend on 52 Act

an appropriately detailed examination of the specific circumstances of the case. However, the 

sentence in question is not to be read in that way, because Handley JA went on to carry out an 
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74.  

75.  

76.  

examination of this kind before concluding that the agent in the present case made no 

representation about the accuracy of the survey diagram. In the course of his examination, 

Handley JA said that if the agent had handed copies of the survey report and diagram to the 

purchasers, that act would not have represented that the information was accurate, and would 

have done no more than represent a belief that it was accurate. To supply the diagram as part of 

the brochure was no different  .[41]

   at   per Lightman J, Robert Walker and Sedley LJJ [39]           [2001] 2 Lloyd's Rep 249 257-258 [28]

concurring.

  (2002) 55 NSWLR 558 at   per Handley JA (Beazley and [40]            Harkins v Butcher 568 [46]

Hodgson JJA concurring).

  (2002) 55 NSWLR 558 at   .[41]            Harkins v Butcher 569 [47]-[48]

The purchasers did not submit that and  Argy v Blunts & Lane Cove Real Estate Pty Ltd Dean v Allin 
were incorrect, but said that they were cases in which a solicitor did no more than & Watts 

present a principal's document to a plaintiff, not cases in which a principal's document was 

incorporated into the agent's document.  The purchasers submitted that the Court of Appeal in 

this case had failed to understand that, and had failed to understand that the misleading quality 

of the conduct of the agent in this case arose not only from the inclusion of the survey diagram, 

but from its juxtaposition with the photographs on the front of the brochure.  The distinction 

relied on by the purchasers has a formal character, and will not always be satisfactory.  Its 

soundness in particular contexts must depend on the circumstances of those contexts.  There 

could be cases where the presentation by an agent of a principal's document to a plaintiff does 

involve the agent in making a representation about the objective truth of the document's contents; 

and there could be cases where the incorporation of a principal's document into another 

document prepared by an agent will not involve the agent in making a representation about any 

matter of objective truth, whether the principal's document is considered by itself or in 

conjunction with other material in the agent's document.  For the reasons given above, the 

present circumstances fall within the latter category.

Following paragraph cited by:

 (16 February 2007) (Forde DCJ)Rametta v Bizbrokers

[71] It was not specifically argued that the representation about future bookings

 (14 October 2005) (Spigelman CJ at 1; Giles JA at 2; Basten JA at Green v AMP Life Limited

3)

Thus, in relation to the brochure and diagram provided by the real estate agent in 

Butcher, the joint judgment discussed the appropriate level of analysis in the 

following terms (at [76]):

 (14 September 2005) (The Honourable Justice Sulan, The Honourable Mitchell v Valherie

Justice White and The Honourable Justice Layton)
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76.  

77.  

78.  

79.  

80.  

81.  

As noted by Gleeson CJ, Hayne and Heydon JJ in Butcher v Lachlan Elder Realty Pty 

Ltd[21], a more impressionistic analysis, concentrating on the immediate impact of 

the representor’s conduct may be appropriate where the

 (10 June 2005) (Williams and Keane JJA and Downey v Carlson Hotels Asia Pacific P/L

Atkinson J,)

Finally, it is necessary to deal with a submission made by the Appropriate level of analysis.  
purchasers that it was wrong to analyse the structure and language of the brochure too 

minutely.  It is true that the level of analysis which is appropriate might vary from case to case.  A 

more impressionistic analysis, concentrating on the immediate impact of the conduct, might be 

sounder where the document was only briefly looked at before a decision was made.  In other 

cases a more detailed examination may be more appropriate.  Here, the purchasers had the 

brochure for twelve days before the auction.  They relied on it in instructing professional advisers, 

and they were embarking on a very serious venture.  It is not inappropriate to look closely at the 

contents of the brochure before deciding whether the agent had made a representation.  

Vendor's application for special leave to appeal

The vendor's renewed application for special leave to appeal was made against the possibility that 

the agent's arguments could fail in relation to the Notice of Appeal but succeed in relation to its 

Notice of Contention.  Since the agent's arguments have not failed in relation to the Notice of 

Appeal, and since it has not been necessary to deal with its Notice of Contention, it is not 

necessary to do more with the special leave application than dismiss it. 

Cross-appeal

Against the event that the appeal were to be allowed, the agent filed a Notice of Cross-Appeal 

relating to contribution from the vendor.  Since the appeal is to be dismissed, it is not necessary to 

do more than dismiss the cross-appeal as well. 

Orders

The appeal and cross-appeal are dismissed.  The purchasers are to pay the agent's costs.  The 

vendor's application for special leave to appeal is dismissed.

McHUGH J.   This case is concerned with the application of a statutory text, expressed in general 

terms, to particular facts.  It falls within a class of case that rarely warrants the grant of special 

leave to appeal to this Court.  But behind the ultimate issue in the case are other issues that affect 

every person who is induced to buy real estate in Australia by statements in sales brochures 

distributed by real estate agents.  One of those issues is the extent to which estate agents engage in 

misleading or deceptive conduct when they distribute sales brochures that contain untrue or 

misleading statements prepared by others.  Another issue is the extent to which agents can escape 

liability by relying on disclaimers about the authenticity of false statements contained in 

brochures prepared by them.
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81.  

82.  

83.  

84.  

The respondent, Lachlan Elder Realty Pty Ltd ("Lachlan Elder"), a real estate agency, prepared 

and handed to Mr Jeffrey Butcher and Ms Judith Radford a promotional brochure concerning the 

sale of a residential waterfront property, which Mr Butcher and Ms Radford subsequently bought 

at auction.  The brochure contained a reproduction of a survey diagram of the property, which 

consisted of land held under freehold and land held under a permissive occupancy granted by a 

government department.  The diagram purported to depict a swimming pool as lying wholly 

within the freehold of the property.  In fact, the freehold boundary of the property traversed the 

swimming pool so that the swimming pool lay partly within the freehold and partly within the 

permissive occupancy.  Mr Butcher and Ms Radford ("the purchasers") claimed that:

         they intended to relocate the swimming pool;.

         Lachlan Elder was aware of this intention before the auction;.

 they had purchased the property relying on the survey diagram in the brochure; and.             

 they would not have bought the property if they had known that the swimming pool .             

did not lie entirely within the freehold.

The ultimate issue in the appeal is whether, by distributing the brochure, the conduct of Lachlan 

Elder amounted to misleading or deceptive conduct or conduct that was likely to mislead or 

deceive in contravention of s  of the  ("the Act"). In my opinion, it 52 Trade Practices Act 1974 (Cth)

did.

Statement of the case

In May 1997, the purchasers commenced proceedings in the Supreme Court of New South Wales 

against Mr Robert Harkins, the vendor of the property at 10 Rednal Street, Mona Vale, Sydney 

("the Rednal Street property").  In February 1998, they commenced proceedings in the Federal 

Court against Lachlan Elder.  In June 1998, the proceedings against that company were 

transferred to the Supreme Court of New South Wales.  Both proceedings concerned the 

purchase at auction of the Rednal Street property.  Lachlan Elder was the agent of the vendor.

Following paragraph cited by:

 (03 May 2011) (Gray, Lander and Dib Group Pty Ltd v Coolabah Tree Aust-Wide Pty Ltd

Katzmann JJ)

Butcher point. At the heart of its complaint was a grievance about the failure of the 

primary judge to accept the evidence of its witnesses when Dib Group had not called 

Mr Dib, nor offered any explanation for his absence. ...

The purchasers sued Lachlan Elder for damages for misleading or deceptive conduct in 

contravention of s  of the  . The s  claim was based on a "glossy colour brochure" issued by 52 Act 52

Lachlan Elder before the Rednal Street property was auctioned . The claim alleged that the [42]

brochure was misleading because it misrepresented the location of the swimming pool as entirely 

within the freehold of the property. The purchasers also sought damages against the vendor for 

misrepresentation and misleading or deceptive conduct based on the incorrect survey diagram. 
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84.  

85.  

86.  

87.  

Relying on s  of the  , they also sought to recover the part 55(2A) Conveyancing Act 1919 (NSW)

deposit paid to the vendor. 

  [2001] NSWSC 15 at  per Austin J.[42]           Butcher v Harkins [3]

In the Supreme Court, Austin J found  that the survey diagram suggested that the swimming [43]

pool was wholly within the vendor's freehold land but that the mean high water mark traversed 

the swimming pool with the result that the swimming pool was partly in the permissive 

occupancy.  His Honour found  that the vendor had made a misrepresentation that the mean [44]

high water mark was located beyond the swimming pool.  However, Austin J found  that [45]

Lachlan Elder had not engaged in misleading or deceptive conduct within the meaning of s  in 52

distributing the brochure even though the purchasers had reasonably relied on the diagram in 

the brochure. His Honour held  that the class of potential purchasers of waterfront homes in a [46]

price bracket above $1 million, independently advised by their own solicitors, would be unlikely 

to be misled by the brochure read as a whole, having regard, in particular, to its disclaimer 

provisions.

   at ,  .[43]           Butcher [2001] NSWSC 15 [82] [125]

   at  .[44]           Butcher [2001] NSWSC 15 [168]

    at  .[45]           Butcher [2001] NSWSC 15 [145]

   at  .[46]           Butcher [2001] NSWSC 15 [170]

His Honour found  that, even if the brochure had been misleading or deceptive, Lachlan Elder [47]

had done no more than pass on the survey diagram, making it clear that it was not the source of 

the information.  He dismissed the purchasers' action against Lachlan Elder with costs.

   at  .[47]           Butcher [2001] NSWSC 15 [171]

The purchasers appealed to the New South Wales Court of Appeal, which unanimously 

dismissed their appeal  . Handley JA, with whom Beazley and Hodgson JJA agreed, held that, [48]

for the purposes of s  , conduct is only misleading or deceptive if it conveys a misrepresentation52 [

.  His Honour held that the only representation conveyed by Lachlan Elder was that the survey 49]

diagram "was an accurate copy of what [Lachlan Elder] believed was a genuine and correct survey 

diagram."    Handley JA found  that Lachlan Elder did not make any representation as to [50] [51]

the accuracy of the survey diagram.  His Honour found  that, because Lachlan Elder claimed [52]

https://jade.io/article/275256/section/7252
https://jade.io/article/275256
https://jade.io/article/275256
https://jade.io/article/130358
https://jade.io/article/130358/section/140887
https://jade.io/article/224884/section/608
https://jade.io/article/130358
https://jade.io/article/130358/section/13
https://jade.io/article/130358/section/4553
https://jade.io/article/130358
https://jade.io/article/130358/section/1893
https://jade.io/article/130358
https://jade.io/article/130358/section/1293
https://jade.io/article/130358
https://jade.io/article/130358/section/1903
https://jade.io/article/130358
https://jade.io/article/130358/section/140560
https://jade.io/article/224884/section/608


 BarNet publication information  -    Date: Thursday, 27.08.2020 - - Publication number: 7358261 - - User: anonymous

87.  

88.  

89.  

90.  

no expertise as surveyors and the diagram indicated that it was the work of a professional 

surveyor, Lachlan Elder did not assume responsibility for the accuracy of the information in the 

brochure.  Accordingly, it did not engage in misleading or deceptive conduct by distributing the 

brochure to the purchasers.

  (2002) 55 NSWLR 558.[48]           Harkins v Butcher 

   at  .[49]           Harkins (2002) 55 NSWLR 558 566

   at  .[50]           Harkins (2002) 55 NSWLR 558 569

    at  .[51]           Harkins (2002) 55 NSWLR 558 569

    at  .[52]           Harkins (2002) 55 NSWLR 558 569-570

Subsequently, this Court gave the purchasers special leave to appeal against the Court of Appeal's 

decision on the s  claim. 52

The material facts

In December 1996, the purchasers inquired of Lachlan Elder whether investment properties to the 

value of between approximately $800,000 and $1 million were for sale in the northern beaches 

area of Sydney.  In February 1997, Mr Gordon Spring from Lachlan Elder contacted the 

purchasers to propose an inspection of the Rednal Street property.  The purchasers inspected the 

Rednal Street property on 6 February 1997 with Mr Spring.  Lachlan Elder had produced a single-

sheet, four-colour brochure of the Rednal Street property for the purpose of selling the 

property.  It had colour photographs of the property on the front side and information on the 

back.  One of the photographs on the front page depicted a swimming pool, a fence and lawns 

sloping to the Pittwater.  At the bottom of the front side of the brochure appeared the following 

text:

"Lachlan Elder Realty Pty Ltd ACN 002 332 247.  All information contained herein is 

gathered from sources we believe to be reliable.

However we cannot guarantee it's [sic] accuracy and interested persons should rely on 

their own enquiries." 

The other side of the brochure contained a narrative description of the property, "written in 

marketing language rather than legal language."    Adjacent to the narrative was a [53]

reproduction of a survey diagram bearing the date "4.8.80" which the vendor had given to Lachlan 

Elder.  The survey diagram purported to show the land boundaries of the property and indicated 

that the property comprised both freehold and a permissive occupancy with a frontage to the 

Pittwater.  The survey diagram showed a swimming pool wholly within the vendor's 

freehold.  The diagram showed an irregular line running across the property between the 

swimming pool and the Pittwater, labelled "M.H.W.M.".  The area between that line and the 

Pittwater was labelled "Reclaimed Area"  .  The reproduction of the survey diagram did not [54]

identify the author of the diagram who was Mr F W Hannagan, a surveyor.
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90.  

91.  

92.  

93.  

   at  per Austin J.[53]           Butcher [2001] NSWSC 15 [19]

   at  per Austin J.[54]           Butcher [2001] NSWSC 15 [20]

At the bottom of the page, in small print, appeared the following text:

"All information contained herein is gathered from sources we deem to be reliable.

However we cannot guarantee it's [sic] accuracy and interested persons should rely on 

their own enquiries.  Williams Design Associates ph (02) 9905 7372" .[55]

 On the first page the brochure contained the statement:  "Produced by [55]          

Williams Design Associates Tel:  (02) 9905 7372".

At the inspection in early February to which I have referred, Mr Spring handed Mr Butcher a 

copy of the brochure.  There was a dispute between the parties as to what Mr Spring said to the 

purchasers when he handed them the brochure.  Austin J found  that the words used by Mr [56]

Spring "did not convey a representation that the brochure contained all the information that a 

purchaser would need before entering into a contract of purchase."  His Honour said  that they [57]

conveyed no more than "that the brochure was a very helpful document which conveniently put 

together in a single place the answer to some questions that purchasers typically asked."

   at  .[56]           Butcher [2001] NSWSC 15 [17]

   at  .[57]           Butcher [2001] NSWSC 15 [17]

The purchasers also inspected the Rednal Street property with Mr Lachlan Elder on 14 February 

1997, and Mr Butcher inspected the property again the following day at an open for inspection 

conducted by Lachlan Elder.  On 14 February, Mr Paul Gillmer, an architectural designer, 

accompanied the purchasers; on 15 February, Mr Scott Hindmarch, a builder, accompanied 

Mr Butcher.  At the Rednal Street property on 14 February, Mr Butcher told Mr Elder that he 

planned to move the pool to run along the western side boundary in order to open up space for 

entertaining.  Mr Elder was sceptical, saying the plan would be expensive to implement and the 

pool would encroach the mean high water mark.  Mr Gillmer advised Mr Butcher that the idea of 

"moving" the pool was feasible, based on the position of the high water mark indicated by Mr 

Butcher, in reliance on the diagram in the brochure  .  At the inspection of the Rednal Street [58]

property on 15 February, Mr Butcher showed the brochure to Mr Hindmarch.  He asked Mr 

https://jade.io/article/130358
https://jade.io/article/130358/section/140543
https://jade.io/article/130358
https://jade.io/article/130358/section/318
https://jade.io/article/130358
https://jade.io/article/130358/section/140542
https://jade.io/article/130358
https://jade.io/article/130358/section/140542


 BarNet publication information  -    Date: Thursday, 27.08.2020 - - Publication number: 7358261 - - User: anonymous

93.  

94.  

95.  

96.  

97.  

Hindmarch if it would be possible for the pool to be relocated to make a larger entertaining 

area.  Mr Hindmarch said that on the basis of the survey in the brochure, it would be possible to 

do so because the high water mark did not affect the area to which he wanted to move the 

pool.  Mr Hindmarch expressed his opinion solely by reference to the brochure diagram.  

   at  per Austin J.[58]           Butcher [2001] NSWSC 15 [26]

Three days later, the purchasers obtained the Rednal Street property at auction for $1.36 million [5

 .  Following a conversation with the vendor, the purchasers commissioned a survey of the 9]

Rednal Street property.  The surveyor formed the opinion that the rear freehold boundary of the 

property traversed the swimming pool.  As a result, the purchasers did not pay the balance of the 

deposit, and the vendor terminated the contract of sale.

   at  .[59]           Butcher [2001] NSWSC 15 [32]

Upon these facts, the question arises as to whether Lachlan Elder engaged in conduct that was 

misleading or deceptive or likely to mislead or deceive in contravention of s  of the  . The 52 Act

purchasers claim that it did so by distributing the brochure containing the inaccurate survey 

diagram and by the conduct and statements of Messrs Spring and Elder at the inspections of the 

property on 6 and 14 February 1997. Accordingly, it is necessary to consider the scope and 

application of s  of the  . Lachlan Elder does not dispute that it is a corporation that was 52 Act

acting "in trade or commerce" at all relevant times. 

Interpretation of s  52

The approach to interpreting s 52

Section  provides:52

"(1)     A corporation shall not, in trade or commerce, engage in conduct that is 

misleading or deceptive or is likely to mislead or deceive.

(2)      Nothing in the succeeding provisions of this Division shall be taken as limiting 

by implication the generality of subsection (1)." 

Following paragraph cited by:

 (03 April 2007) (O'Connor Hinton v Commissioner for Fair Trading, Office of Fair Trading

K - DCJ (President); Fitzgerald K - Judicial Member; O'Neill A - Non Judicial Member)
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97.  

98.  

In Butcher v Lachlan Elder Realty Pty Limited [2004] HCA 60, (2004) 79 ALJR 308 

McHugh J explained the proper approach to statutory interpretation of a section of 

this kind at [97]:

Section  – which is in Pt V of the  – is capable of flexible application and should be construed 52 Act

accordingly. Such an approach gives effect to the consumer protection objectives that underpin Pt 

V of the  generally and s  in particular .  As Lockhart and Gummow JJ pointed out in Act 52 [60] Acco
 : unting Systems 2000 (Developments) Pty Ltd v CCH Australia Ltd [61]

"[T]he evident purpose and policy underlying Pt V, which includes s  , recommends 52

a broad construction of its constituent provisions, the legislation being of a remedial 

character so that it should be construed so as to give the fullest relief which the fair 

meaning of its language will allow".

 Trade Practices Bill 1974 (Cth) Explanatory Memorandum, (1974) at 14-16; [60]          

Australia, House of Representatives, (Hansard), 16 July 1974 Parliamentary Debates 

at 225, 226, 232 per Enderby.

   at  .[61]           (1993) 42 FCR 470 503

Section  must be construed against the background of the general law, for its intended scope 52

cannot be fully perceived without an understanding of that background. But common law 

principles of liability do not govern the operation of the section. While those principles may often 

be relevant in determining whether a contravention of s  has occurred, they are not 52

determinative  and do not always provide a safe guide to the operation of s  .  In [62] 52 [63] Brown v 
, Fox J said  that the words of the section "should not be qualified or ... Jam Factory Pty Ltd [64]

expanded, by reference to established common law principles of liability."  Courts must give effect 

to the natural and ordinary meaning of the section, even if to do so "may result in the imposition 

of liabilities and the administration of remedies which differ from those supplied by the general 

law"  . This is because the relevant conduct (including any representation) "falls to be judged [65]

under s  not, as at common law, by the state of mind or intention of the maker of the statement, 52

but according to its effect or likely effect or impact on the person to whom it is directed" . [66]

  (2004) ATPR ¶41980 at  per Stone J. [62]           Cassidy v Saatchi & Saatchi Australia Pty Ltd 48,506

For instance, the common law of damages in respect of tort or breach of contract has been 

accepted as relevant to, but not determinative of, the assessment of damages under s  of the 82

 : at 48,506, citing (2001) 206 CLR 459.Act Henville v Walker 

 See, eg, Stephen J's comments in [63]           Hornsby Building Information Centre Pty Ltd v Sydney 

(1978) 140 CLR 216 at  about the guidance provided in Building Information Centre Ltd 227

relation to s  claims by the law with respect to the tort of passing off:52
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98.  

99.  

100.  

"In determining the meaning of 'misleading or deceptive' in s  and in applying it to particular 52(1)

circumstances the law which has developed around the tort of passing off, founded as that tort is upon 

the protection of the plaintiff's intangible property rights, may not always provide any safe guide. 

However the long experience of the courts in that field should not be disregarded, some principles 

which have been developed appear equally applicable to s  ."52(1)

   at  .[64]           (1981) 35 ALR 79 86

  (1993) 42 FCR 470 at  per Lockhart and [65]           Accounting Systems 2000 (Developments) 504

Gummow JJ, citing (1977) 16 ALR 181 at  per Brennan World Series Cricket Pty Ltd v Parish 198-199

J; (1983) 50 ALR 242 at  per Lockhart J; Bill Acceptance Corporation Ltd v GWA Ltd 246 Henjo 

(1988) 39 FCR 546 at  per Lockhart J, Investments Pty Ltd v Collins Marrickville Pty Ltd (No 1) 564 571

per Foster J; (1992) 39 FCR 31.Demagogue Pty Ltd v Ramensky 

  (2000) 51 NSWLR 1 at  per McPherson AJA, citing (1[66]           Heydon v NRMA Ltd 148 Yorke v Lucas 

985) 158 CLR 661 at  per Mason ACJ, Wilson, Deane and Dawson JJ.666

"Engage in conduct"

Following paragraph cited by:

 (13 July 2018) Cro Travel Pty Ltd v Australia Capital Financial Management Pty Ltd

(Meagher JA at [1]; Ward JA at [2]; Barrett AJA at [268])

ACFM referred in this regard to the broader notion of conduct described by 

McHugh J in Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592; [2004] HCA 

60 at [99]ff

Section  fastens on "conduct". It prohibits "conduct" that is misleading or deceptive or that is 52

likely to mislead or deceive. The  defines "conduct" and "engaging in conduct" . These Act [67]

definitions apply to the entire Act including s  .  52 [68]

 Section 4(2).[67]          

  (1993) 42 FCR 470 at  per Lockhart and [68]           Accounting Systems 2000 (Developments) 505

Gummow JJ.

Section  of the  provides that "a reference to engaging in conduct shall be read as a 4(2)(a) Act

reference to doing or refusing to do any act". Section 4(2)(b) provides that the expression 

"conduct", when used as a noun otherwise than as mentioned in s  , "shall be read as a 4(2)(a)

reference to the doing of or the refusing to do any act". Section 4(2)(c) declares that a reference to 

"refusing to do an act" includes:
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100.  

101.  

102.  

103.  

"(i) refraining (otherwise than inadvertently) from doing that act; or         

(ii)      making it known that that act will not be done".

Section 4(2) imposes one important limitation on the meaning of "conduct". Inadvertent refraining 

from doing an act does not constitute conduct for the purposes of s  . Section 4(2) requires actual 52

knowledge for a failure to disclose to be actionable.

Following paragraph cited by:

 (11 May 2020) (Jackson J)Harvard Nominees Pty Ltd v Tiller (No 2)

In Butcher v Lachlan Elder Realty Pty Limited [2004] HCA 60; (2004) 218 CLR 592 at 

[102] and [109], McHugh J observed that

There are two significant aspects to the expression "engage in conduct" for the purposes of s  . 52

First, "conduct" is not confined to "representations". Second, the section requires the court to 

examine the impugned conduct as a whole, not in isolated parts.

Following paragraph cited by:

JASHAN TECHNOLOGY PTY LTD and PHOENIX PROPERTIES INTERNATIONAL 

 (01 May 2020)PTY LTD

necessary that the conduct conveys express or implied representations although it 

will be involved in most cases: see Butcher v Lachlan Elder Realty Pty Ltd [2004] 

HCA 60; (2004) 218 CLR 592 at [32], [103], [108] and [179] and

 (03 May 2018) (Reeves J)Infa-Secure Pty Ltd v Crocker (No 3)

of the ACL is not confined to representations, but proscribes “conduct” that is 

misleading or deceptive: see Butcher v Lachlan Elder Realty Pty Limited (2004) 218 

CLR 592; [2004] HCA 60 at [103] per McHugh J

 (06 February 2013) Google Inc v Australian Competition and Consumer Commission

(French CJ, Hayne, Heydon, Crennan and Kiefel JJ)

[68] See, for example, Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592 at 

623 [103]; [2004] HCA 60

 (09 March 2012) (Reeves J)Bennett v Elysium Noosa Pty Ltd (in liq)

is not confined to representations, but proscribes “conduct” that is misleading or 

deceptive: see Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592; [2004] 

HCA 60 at [103]

 (29 July 2009) (French CJ, Gummow, Hayne, Campbell v Backoffice Investments Pty Ltd

Heydon and Kiefel JJ)

But as McHugh J correctly pointed out in Butcher v Lachlan Elder Realty Pty Ltd

[127], the "conduct" with which
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103.  

104.  

For the purposes of s  , "conduct" is not confined to "representations", whether they be 52

representations as to matters of present or future fact or law. As Lockhart and Gummow JJ stated 

in  , "it is necessary to keep steadily in mind when  Accounting Systems 2000 (Developments) [69]

dealing with [the Act and, in particular, s  ] that 'representation' is not coextensive with 52

'conduct'." In proscribing conduct that is misleading or deceptive or that is likely to mislead or 

deceive, s  operates notwithstanding that the conduct may or may not amount to a 52

representation as the term is understood in the general law context. 

   at  .[69]           (1993) 42 FCR 470 504

Following paragraph cited by:

 (19 November 2018) (G J Sarginson, Senior Member)Hueter v Learn to Trade Pty Limited

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60 ("Butcher"), [104]; (2004) 218 

CLR 592]

 (08 October 2018) (Walton J)Ryan Wealth Holdings Pty Ltd v Baumgartner

, Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592; [2004] HCA 60 

(“Butcher”) at [104]

 (07 May 2018) (G.J Sarginson, Pate v Neich Holdings Pty Ltd t/as Sydney Vehicle Sales

Senior Member)

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60 ("Butcher"), [104]; (2004) 218 

CLR 592]

 (18 April 2017) (D. Goldstein, Senior Member)Davies v Slee

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60 ("Butcher"), [104]; (2004) 218 

CLR 592]

 (25 June 2012) (Brereton J)Perpetual Trustee Company Ltd v Ishak

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60 ("Butcher"), [104]; (2004) 218 

CLR 592]

In the Court of Appeal, Handley JA took the view that, for the purpose of s  , conduct is not 52

misleading or deceptive "unless it conveys a misrepresentation" . However, the compound [70]

conception of conduct that is misleading or deceptive or likely to be so is not confined to conduct 

that involves representations. Conduct may infringe s  even though it may not amount to a 52

misrepresentation. In  , Lockhart J  Rhone-Poulenc Agrochimie SA v UIM Chemical Services Pty Ltd [71]

said that "[m]isleading or deceptive conduct under s  generally, though not always, consists of 52

misrepresentations." His Honour went on to say  that whether s  "has been contravened [72] 52

depends upon an analysis of the conduct of the alleged contravener viewed in the light of all the 

relevant circumstances constituted by acts, omissions, statements or silence." In the same case, 

Jackson J said  that it was not correct to treat s  "as applying only to cases where the [73] 52(1)

conduct of the respondent could amount to misrepresentation under the general law."
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104.  

105.  

106.  

   at , citing (1982[70]          Harkins (2002) 55 NSWLR 558 566 Taco Co of Australia Inc v Taco Bell Pty Ltd 

) 42 ALR 177 at  per Deane and Fitzgerald JJ; 202 Global Sportsman Pty Ltd v Mirror Newspapers 

(1984) 2 FCR 82 at  ; (1990) 26 FCR 112 at Pty Ltd 88 Argy v Blunts & Lane Cove Real Estate Pty Ltd 1

 . See also (1982) 42 ALR 344 at  per 31 Lego Australia Pty Ltd v Paul's (Merchants) Pty Ltd 352

Deane and Fitzgerald JJ; (1985) 9 Chase Manhattan Overseas Corporation v Chase Corporation Ltd 

FCR 129 at  per Wilcox J; (1986139 Chase Manhattan Overseas Corporation v Chase Corporation Ltd 

) 12 FCR 375 at  per Lockhart J,  per Beaumont J; 377 393 TJM Products Pty Ltd v A & P Tyres Pty 

(1987) 14 FCR 33 at  per Fisher J; (Ltd 39  Gollel Holdings Pty Ltd v Kenneth Maurer Funerals Pty Ltd

1987) ATPR ¶40-790 at  per Einfeld J; (198748,616-48,617  10th Cantanae Pty Ltd v Shoshana Pty Ltd

) 79 ALR 299 at  per Pincus J.308

   at  .[71]           (1986) 12 FCR 477 504

  (1986) 12 FCR 477 at  .[72]            Rhone-Poulenc Agrochimie SA 504

  (1986) 12 FCR 477 at  .[73]            Rhone-Poulenc Agrochimie SA 508

Subsequently, in  , Lockhart J  Henjo Investments Pty Ltd v Collins Marrickville Pty Ltd (No 1) [74]

repeated that it was "erroneous to approach s  on the assumption that its application is confined 52

exclusively to circumstances which constitute some form of representation." His Honour went on 

to say  :[75]

"[U]ltimately in each case it is necessary to examine the conduct, whether 

representational in character or not, and ask the question whether the impugned 

conduct of its nature constitutes misleading or deceptive conduct.  This will often, but 

not always, be the same question, as whether the conduct is likely to mislead or 

deceive."

   at , Burchett and Foster JJ concurring.[74]           (1988) 39 FCR 546 555

  (1988) 39 FCR 546 at  .[75]            Henjo Investments 555

In  ,  State Government Insurance Corporation v Government Insurance Office of New South Wales [76]

French J held that s  can be infringed although the relevant conduct is not a representation. His 52

Honour noted that judges had said in a number of cases "that to establish that conduct is 

misleading or deceptive, it is necessary to show that it conveys some representation which is false."

   However, his Honour said that  :[77] [78]

"[I]t is not logically a necessary condition for the characterisation of conduct as 

misleading or deceptive or likely to mislead or deceive that it convey some 

representation.  To so require is to impose a gloss on the words of the statute".
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106.  

107.  

108.  

   at  .[76]           (1991) 28 FCR 511 561-562

  (1991) 28 FCR 511 at  . His Honour [77]           State Government Insurance Corporation 561

referred to the statement of Deane and Fitzgerald JJ in  Taco Co of Australia (1982) 

 at  that:42 ALR 177 202

"Irrespective of whether conduct produces or is likely to produce confusion or 

misconception, it cannot, for the purposes of s  , be categorised as misleading or 52

deceptive unless it contains or conveys, in all the circumstances of the case, a 

misrepresentation."

French J also cited (1984) 2 FCR 82 at  ;   ;  Global Sportsman 88 10th Cantanae (1987) 79 ALR 299

  at  per Wilcox J; and Chase Manhattan Overseas Corporation (1985) 9 FCR 129 139 Chase 

  at  per Lockhart J,  per Beaumont J.Manhattan Overseas Corporation (1986) 12 FCR 375 378 393

  (1991) 28 FCR 511 at  .[78]            State Government Insurance Corporation 562

Following paragraph cited by:

 (28 May 2007) (Cavanough J)Walker v Masillamani

[92] And it is also true that “there is no such thing as ‘mere silence’, because the 

significance of silence always falls to be considered in the context in which it occurs”

In , Gummow J agreed with the above statement by French J and Demagogue Pty Ltd v Ramensky
said  that conduct that is misleading or deceptive or is likely to mislead or deceive "may not [79]

always involve misrepresentation".

   at , Black CJ and Cooper J concurring. Gummow J cited [79]           (1992) 39 FCR 31 40-41 Henjo 

(1988) 39 FCR 546 at  per Lockhart J; French, "The Law of Torts and Part V of  Investments 555

the Trade Practices Act", in Finn (ed), , (1989) 183 at 186-188.Essays on Torts

Following paragraph cited by:

 (21 December 2017) Director of Consumer Affairs Victoria v Domain Register Pty Ltd

(Murphy J)

It is not confined to express or implied representations: Butcher v Lachlan Elder 

Realty Pty Ltd (2004) 218 CLR 592; [2004] HCA 60 (Butcher) at [32] (Gleeson CJ, 

Hayne and Heydon JJ), [108] (McHugh J) and [179] (Kirby J);
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108.  

109.  

 (29 Miller & Associates Insurance Broking Pty Ltd v BMW Australia Finance Ltd

September 2010) (French CJ, Heydon, Crennan, Kiefel and Bell JJ)

For conduct to be misleading or deceptive it is not necessary that it convey express or 

implied representations[26]

Section  applies to a wide range of conduct. Confining "conduct" in s 52 to "representations" is to 52

ignore the ordinary meaning of "conduct". Furthermore, such a restricted reading of the section 

cannot be reconciled with the terms of other sections in Pt V that specifically refer to 

representations. Thus, s  of the  is directed at "false or misleading representations" in 53 Act

connection with the supply, possible supply or promotion of the supply or use of goods and 

services. Similarly, s  , among other things, is directed at false or misleading representations in 53A

connection with the sale or grant, or the possible sale or grant, or the promotion of the sale or 

grant of an interest in land. Section  is not limited to conduct in relation to statements about 52

goods or services. Nor is it limited to activity in relation to the sale or grant of interests in land 

(including the promotion of the sale of an interest in land). For the purposes of s  , "engage in 52

conduct" extends to conduct concerning land, including conduct in connection with the 

promotion of the sale of interests in land  .[80]

 See s  .[80]           53A(2A)

Following paragraph cited by:

 (05 August 2020) (McWilliam AsJ)Jornad Pty Ltd v Sapme Pty Ltd (No. 2)

As McHugh J stated in Butcher at [109], it invites error to look at isolated parts of the 

corporation’s conduct

 (15 May 2020) Canon Finance Australia Limited v Reliance Medical Practice Pty Ltd (No 7)

(Campbell J)

J surmised the concept of misleading and deceptive conduct and the considerations 

to be taken into account by a court in Butcher v Lachlan Elder Realty Pty Ltd (2004) 

218 CLR 592; [2004] HCA 60 at [109] in the following terms:

 (06 May 2020) (Tate, McLeish and Niall JJA)Braham v ACN 101 482 580 Pty Ltd

 (20 December 2019) (Bell ACJ at [1]; Macfarlan JA at [36]; Ireland v WG Riverview Pty Ltd

Barrett AJA at [91])

, citing McHugh J in Butcher at [109]), Mr Pritchard submitted that the 

representation made in the Brochure was not in fact as bald as that which was 

pleaded (see [7] above)

 (20 December 2019) (Bell ACJ at [1]; Macfarlan JA at [36]; Ireland v WG Riverview Pty Ltd

Barrett AJA at [91])

cited with approval the following observations of McHugh J in Butcher at [109], 

adding the emphasis which appears in the quotation below (at [102]):
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109.  

 (19 December 2019) (Pearce J)Fingal Pastoral Pty Ltd v Page Seager Lawyers

The principles to be applied are stated by McHugh J in Butcher v Lachlan Elder 

Realty Pty Ltd [2004] HCA 60, 218 CLR 592 at [109], applied in

 (09 December 2019) (Rees J)In the matter of CF Mellick Pty Ltd

at the transaction for the sale of units in the Trust as a whole, it would be found that 

Edgewin Holdings’ conduct was misleading, relying on Butcher v Lachlan Elder 

Realty Pty Ltd (2004) 218 CLR 592; [2004] HCA 60 at [109]

 (19 July 2019) Hype Investments Pty Ltd and Sebastiano v Funk Coffee and Food Pty Ltd

(Judgment of His Honour Judge Tilmouth)

a question of fact to be resolved by reference to the entire course of dealing and in 

the context of the surrounding circumstances, by an objective analysis of the conduct 

in question: Butcher v Lachlan Elder Realty Pty Ltd,[61]

 Australian Securities and Investments Commission v Vocation Limited; (In Liquidation)

(31 May 2019) (Nicholas J)

As McHugh J observed in Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592 

(“Butcher”) at [109]:

 (27 May 2019) (Senior Begovic v Northpark Berwick Investments Pty Ltd (Civil Claims)

Member L. Forde)

, applying Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 

at [109] per McHugh J

 (26 April 2019) (Weber SC DCJ)Ozzy States Pty Ltd v Norton Property Group Pty Ltd

whether any representations were misleading or deceptive, the Court must consider 

the circumstances in which the impugned representation was made (Butcher v 

Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592, at [109], per McHugh J)

 (17 Midland Metals Overseas Pte Limited v Australian Cablemakers Association Limited

April 2019) (Gleeson JA at [1]; Payne JA at [7]; Sackville AJA at [83])

and circumstances … [and] … is an objective question that the court must determine 

for itself”: Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592; [2004] HCA 60 

at [109] per McHugh J, cited with approval in

 (19 November 2018) (G J Sarginson, Senior Member)Hueter v Learn to Trade Pty Limited

citing Butcher, [109] (McHugh J: where the conduct involves delivery of a document, 

the effect of the document must be examined in the context of the evidence as a 

whole, and the court must have regard to all the defendant's

 (08 October 2018) (Walton J)Ryan Wealth Holdings Pty Ltd v Baumgartner

, citing Butcher at [109]

 (28 September 2018) (Lee J)Ye v Zeng (No 7)

Gummow, Hayne, Heydon and Kiefel JJ approved the following statements of 

McHugh J in Butcher at 625 [109]:

 (10 iNova Pharmaceuticals (Australia) Pty Ltd v Reckitt Benckiser (Australia) Pty Ltd

August 2018) (Bromwich J)
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109.  

There must be some real capacity to lead into error, viewing the conduct as a whole 

and in context: Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; 218 CLR 592 at 

[109]

 (23 May 2018) (Gleeson J)Optus Mobile Pty Ltd v Telstra Corporation Ltd

, applying Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 

at [109] per McHugh J

 (07 May 2018) (G.J Sarginson, Pate v Neich Holdings Pty Ltd t/as Sydney Vehicle Sales

Senior Member)

citing Butcher, [109] (McHugh J: where the conduct involves delivery of a document, 

the effect of the document must be examined in the context of the evidence as a 

whole, and the court must have regard to all the defendant's

Platinum Mortgage Securities Ltd as manager for the Platinum First Mortgage Income 

Fund (ARSN 163 188 565) v Nikolyn Pty Ltd (in Liquidation) (Receivers and Manager 

 (13 April 2018) (Acting Master Strk)Appointed)

[57] To obtain relief, the third to seventh defendants will need to prove reliance, and 

the express terms of the documents must affect their claim of reliance

Parker trading as on Grid Off Grid Solar v Switchee Pty Ltd trading as Australian Solar 

 (12 April 2018) (Gleeson J)Quotes

, applying Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 

at [109] per McHugh J

Australian Competition and Consumer Commission v H.J. Heinz Company Australia 

 (19 March 2018) (White J)Limited

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 at [109]

 (26 February 2018) (Besanko, Markovic, Lee JJ)Chowder Bay Pty Ltd v Paganin

Gummow, Hayne, Heydon and Kiefel JJ approved the following statements of 

McHugh J in Butcher at 625 [109]:

 (22 December Valve Corporation v Australian Competition and Consumer Commission

2017) (Dowsett, McKerracher and Moshinsky JJ)

The primary judge’s approach was a misapplication of the principle in Butcher v 

Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592 (Butcher) at [109] that, in discerning 

what representation was made, the Court must

 (21 December 2017) Director of Consumer Affairs Victoria v Domain Register Pty Ltd

(Murphy J)

The Court is not confined to examining the document in isolation and it must have 

regard to all the conduct of the alleged contravener in relation to the document: 

Butcher at [109] (McHugh J) cited with approval in

 (21 December 2017) Director of Consumer Affairs Victoria v Domain Register Pty Ltd

(Murphy J)

The Court is not confined to examining the Notice in isolation and it must have 

regard to all of Domain’s conduct in relation to it: Butcher at [109], cited with 

approval in
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109.  

 (21 December 2017) (White J)Mastec Australia Pty Ltd v Trident Plastics (SA) Pty Ltd (No 2)

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60, (2004) 218 CLR 592 at [109]

 (06 December 2017) (White J)Metro Investments Holdings Pty Ltd v GM Holden Ltd

the representations proved were misleading will depend upon an assessment of 

them in the light of all surrounding circumstances: Butcher v Lachlan Elder Realty 

Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 at [38][39], [109]

 (17 October Midland Metals Overseas PTE Ltd v Australian Cablemakers Association Ltd

2017) (Basten JA, Leeming JA, White JA)

In Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592; [2004] HCA 60 at [109], 

McHugh J emphasised the importance of examining the relevant course of conduct 

as a whole, stating:

 (21 April 2017) (Sifris J)Bullhead Pty Ltd v Brickmakers Place Pty Ltd

 (18 April 2017) (D. Goldstein, Senior Member)Davies v Slee

citing Butcher, [109] (McHugh J: where the conduct involves delivery of a document, 

the effect of the document must be examined in the context of the evidence as a 

whole, and the court must have regard to all the defendant's

In the matter of William Enterprise Holdings Pty Ltd; In the matter of William Enterprise 

Group Pty Ltd; In the matter of William Enterprise Trading Pty Ltd; In the matter of 

 (07 February 2017) (Black J)William Powdercoating and Fabrication Pty Ltd

In Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 at [109], 

approved by the majority in

 (10 November 2016) (Vickery J)WTE CO-GENERATION v RCR (No 3)

In Butcher v Lachlan Elder Realty Pty Ltd McHugh J remarked:[19]

 (05 August 2016) (McColl JA at [1]; Basten JA at [2]; Sackville AJA at [3])Choo v Zhang

McHugh J explained in Butcher v Lachlan Elder Realty Pty Ltd,[24] in reference to a 

document said to be misleading or deceptive, that:

 (29 July 2016) (Wigney Australian Olympic Committee, Inc. v Telstra Corporation Limited

J)

Viewing isolated parts of the conduct of a party “invites error”: Butcher v Lachlan 

Elder Realty (2004) 218 CLR 592 at 625 [109] (per McHugh J)

 (16 June 2016) (Black J)Redmond Family Holdings v GC Access Pty Ltd

In doing so, I bear in mind the observation of McHugh J in Butcher v Lachlan Elder 

Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 at [109], approved by the majority 

in

 (24 Australian Competition and Consumer Commission v Valve Corporation (No 3)

March 2016) (Edelman J)

, by reference to Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 

CLR 592, 625 [109] (McHugh J) (footnotes omitted):

 (17 February 2016) (Buchanan J)Ambergate Ltd v CMA Corporation Ltd (admins apptd)

) approved statements by McHugh J in Butcher v Lachlan Elder Realty Pty Ltd (2004) 

218 CLR 592 (at [109]) which included the following:
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109.  

786.  

61.  

 Cummins Generator Technologies Germany GMBH v Johnson Controls Australia Pty Ltd

(03 September 2015) (Beazley P at [1]; Gleeson JA at [176]; Leeming JA at [177])

relates primarily to a document, the effect of the document must be examined in the 

context of the evidence as a whole”: Butcher v Lachlan Elder Realty Pty Ltd [2004] 

HCA 60; 218 CLR 592 at [109] per McHugh J

 (23 Reckitt Benckiser (Australia) Pty Limited v Procter & Gamble Australia Pty Limited

July 2015) (Gleeson J)

, applying Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 

at [109] per McHugh J

 (28 April 2015) (Gilmour J)Henderson v McSharer

In considering whether Mr McSharer’s conduct was misleading or deceptive 

it is necessary to examine the July/August conduct as a whole, in the light of 

relevant surrounding facts and circumstances: Campbell v Backoffice 

(2009) 238 CLR 304 per Gummow, Hayne, Heydon and Investments Pty Ltd 

Kiefel JJ at  , quoting from McHugh J in [102] Butcher v Lachlan Elder Realty Pty 

  Limited (2004) 218 CLR 592 at  [109] .

 (23 March 2015)Samsung Electronics Australia Pty Ltd v LG Electronics Australia Pty Ltd

The question whether conduct is misleading or deceptive or likely to mislead 

or deceive is a question of fact that must be determined in light of the relevant 

surrounding circumstances:  Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 

  CLR 592 at  [109] per McHugh J . 

 (20 March 2015) (Ball J)Woollahra Municipal Council v Secure Parking Pty Ltd

as misleading or deceptive or as conduct which is likely to mislead or deceive, it is 

necessary to look at the conduct as a whole: see Butcher v Lachlan Elder Realty Pty 

Ltd [2004] HCA 60; (2004) 218 CLR 592 at [109] per McHugh J

 (23 December 2014) (Farrell J)Caason Investments Pty Ltd v Cao

it invites error to look at isolated parts of the conduct: Butcher v Lachlan Elder Realty 

Pty Limited (2004) 218 CLR 592 at [109] per McHugh J and

 (15 Australian Competition and Consumer Commission v AGL South Australia Pty Ltd

December 2014) (White J)

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 at [109]

 (12 November 2014) (Beach J)GlaxoSmithKline Australia Pty Ltd v Pharmacor Pty Ltd

at the relevant course of conduct as a whole in light of the surrounding facts and 

circumstances (Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592 at [109] per 

McHugh J (dissenting in the result but not the principle))

 (06 June 2014) Raphael Shin Enterprises Pty Ltd v Waterpoint Shepherds Bay Pty Ltd

(Sackar J)

important in determining the ultimate remedy available to consider the offending 

conduct in context: Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592 at [37] 

per Gleeson CJ, Hayne and Heydon JJ and at [109] per McHugh J
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109.  

111.  

 (14 April 2014) (McColl JA [1], Macfarlan JA [22], Razdan v Westpac Banking Corporation

Bergin CJ in Eq [36])

In a separate judgment in Butcher, McHugh J emphasised that the determination of 

whether conduct is misleading or deceptive is an objective question to be 

determined by reference to the defendant's conduct as a whole (at [109])

 (11 November 2013) (Barrett JA at [1]; Emmett JA at Westpac Banking Corporation v Lee

[4]; Gleeson JA at [44])

The primary judge referred (at [121]) to the well-known statement of principle by 

McHugh J in Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; 218 CLR 592 at 

[109] that:

 (08 October 2013) (Macaulay J)Vouzas v Bleake House Pty Ltd

[30] Thirdly, to undertake that task objectively requires the court to evaluate what a 

reasonable person in the position of the representee would have understood the 

conduct to have meant

 (20 June 2013) (Davies J)Texxcon Pty Ltd v Austexx Corporation Pty Ltd

[88] The conduct must be viewed as a whole

 (05 Bathurst Regional Council v Local Government Financial Services Pty Ltd (No 5)

November 2012) (Jagot J)

approving McHugh J’s judgment in Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 

CLR 592; [2004] HCA 60 at [109]

 (05 October 2012) (Reeves J)Cunningham v Westpac Banking Corporation Limited

In Butcher v Lachlan Elder Realty Pty Limited (2004) 218 CLR 592; [2004] HCA 60, 

McHugh J (at [109]) outlined the range of matters that are relevant in an assessment 

as to whether conduct – in this case, in the form of

 (24 August 2012) Marine and Civil Construction Company Pty Ltd v SGS Australia Pty Ltd

(Siopis J)

Further, McHugh J in  Butcher , observed at  [109] :

The question whether conduct is misleading or deceptive or is likely to mislead 

or deceive is a question of fact. In determining whether a contravention of s  h52

as occurred, the task of the court is to examine the relevant course of conduct as 

a whole. It is determined by reference to the alleged conduct in the light of the 

relevant surrounding facts and circumstances. It is an objective question that 

the court must determine for itself. (Footnote omitted.)

 (09 August 2012) (Harrison AsJ)Lee v Westpac Banking Corporation

In Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592; [2004] HCA 60 

McHugh J (in the minority as to the final determination) said at [109]:

 (25 June 2012) (Brereton J)Perpetual Trustee Company Ltd v Ishak

citing Butcher, [109] (McHugh J: where the conduct involves delivery of a document, 

the effect of the document must be examined in the context of the evidence as a 

whole, and the court must have regard to all the defendant's

 (18 May 2012) (Jacobson, Besanko and Perram JJ)Loyola v Cryeng Pty Ltd

https://jade.io/article/68508
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109.  

50.  

154.  

196.  

 Butcher v Lachlan Elder Realty Ply Ltd (2004) 218 CLR 592 at  [109]

Campbell v Backoffice Investments Ply Ltd

 (18 May 2012) (Jacobson, Besanko and Perram JJ)Loyola v Cryeng Pty Ltd

First, it is well established that the question of whether conduct is misleading 

is a question of fact to be determined by the Court examining the relevant 

course of conduct as a whole, in the light of all the relevant surrounding facts 

and circumstances:  Butcher v Lachlan Elder Realty Ply Ltd (2004) 218 CLR 592 at [

(2009) 238 CLR 304 at  per  109] ;  Campbell v Backoffice Investments Ply Ltd [102]

Gummow, Hayne, Heydon and Kiefel JJ and at  and  per French CJ. [24] [25]

 (15 May 2012) (Judgment of His Honour Judge Brebner)Pelham v Peterkin

Secondly, conduct will be relevantly misleading or deceptive if, in the 

circumstances, it leads, or is capable of leading a person into error.  In non-

disclosure cases it is conduct which fails to disabuse a person of his or her 

error:  (1982) 42 ALR 177 at  ; Taco Company of Australia Inc v Taco Bell Pty Ltd 200

(1982) 149 CLR 191 at  . A Parkdale Custom Built Furniture Pty Ltd v Puxu Ltd 198

person will be led into error for this purpose if the conduct complained of 

leads, or is capable of leading, a person to labour under an erroneous 

assumption: at  . The question of whether conduct is misleading or Taco 200

deceptive or whether it is likely to mislead or deceive is to be determined 

objectively: at  ; Parkdale 200 Butcher v Lachlan Elders Realty Pty Ltd (2004) 218 

CLR 592 at  [109] McHugh J. I am thus entitled to assess the evidence on the 

basis of a reasonable person in the defendant’s position: ACN 068 691 092 & 

[2012] SASCFC 25.Anor v Plan 4 Insurance Services Pty Ltd & Ors 

 (20 April 2012) (Bongiorno Trans-It Freighters Pty Ltd v Billy Baxters (Franchising) Pty Ltd

and Hansen JJA and Kyrou AJA)

The point was made by McHugh J in Butcher v Lachlan Elder Realty Pty Ltd;[20] 

where he said:

 (17 April 2012) (Fraser and Chesterman JJA, and Mark Bain Constructions Pty Ltd v Avis

Fryberg J,)

Mark Bain Constructions relied upon the following passage in the reasons of 

McHugh J in Butcher v Lachlan Elder Realty Pty Ltd[22]:

 (22 March 2012) (The ACN 068 691 092 Pty Ltd v Plan 4 Insurance Services Pty Ltd

Honourable Justice Anderson, The Honourable Justice Kelly and The Honourable Justice 

Stanley)

McHugh J in the same judgment also said:[44]

 (26 August S E Vineyard Finance Pty Ltd (Receivers and Managers Appointed) v Casey

2011) (Habersberger J)

As McHugh J said in Butcher v Lachlan Elder Realty Pty Ltd:[14]

 (18 March 2011) (Johnson J)Higgins v Sinclair

Conduct will only be misleading or deceptive if it induces or is capable of 

inducing error: [1Parkdale Custom Built Furniture Pty Limited v Puxu Pty Limited 
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109.  

196.  

53.  

982] HCA 44; 149 CLR 191 at  ; 198 Butcher v Lachlan Elder Real Estate Pty Limited 

at   . Whether particular conduct is misleading or deceptive is a 625-626 [111]

question of fact to be determined in the context of the evidence as to the 

alleged conduct and to the relevant facts and circumstances: Butcher v Lachlan 

Elder Real Estate Pty Limited at  625  [109] . 

 (15 March 2011) (Giles JA at 1, McColl JA at 51, Mobileciti Pty Ltd v Vodafone Pty Ltd

Handley AJA at 52)

In determining whether a person has engaged in misleading conduct, the whole of 

the relevant conduct must be considered: see for example Butcher v Lachlan Elder 

Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 at [39], [109]

 (29 November 2010) (Staude DCJ)3MEG.COM Pty Ltd v TM and SM Pike Pty Ltd

has been contravened the court must examine the relevant course of conduct as a 

whole: Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592, 

[109] (McHugh J)

 (01 October 2010) (Flick J)Robertson v Knott Investments Pty Ltd (No 3)

The conclusions of the Federal Magistrate as to the basis of reliance on the 

part of Mr Robertson, it is considered, are conclusions properly based upon 

an assessment of both the terms of the contract and all of the “surrounding facts 

: and circumstances”  Butcher v Lachlan Elder Realty Pty Limited [2004] HCA 60 at [

  ”  109] , 218 CLR 592 at  625 per McHugh J . Those “ facts and circumstances

considered by the Federal Magistrate took into account all of the evidence, 

including a consideration of when the contract was signed and the terms of 

the contract and, specifically, clause 23. 

 (01 April 2010) (Beazley JA at [1]; Basten JA at [27]; CH Real Estate Pty Ltd v Jainran Pty Ltd

Young JA at [164])

115 In the present case the trial judge noted that Butcher could be limited or 

distinguished in a number of respects: at [109]

 (28 October 2009) (Campbell JA at 1; Bergin CJ in Eq at 2; Sackville AJA Qushair v Raffoul

at 3)

McHugh J in Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; 218 CLR 592, at 

625 [109], in a passage approved in relation to

 (15 September 2009) (Basten JA at 1; Young JA at 1; Sackville AJA at Culligan v Aco Pty Ltd

1)

, the joint judgment of Gummow, Hayne, Heydon and Kiefel JJ quoted with approval 

the observations of McHugh J in Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 

60; 218 CLR 592, at 625 [109]:

 (05 May 2009) (Barker J)GMA Garnet Pty Ltd v Barton International Inc

The question is one to be determined objectively: Butcher at [109]

 (23 December 2005) (McMurdo P, Keane JA and Donne Place Pty Ltd v Conan Pty Ltd

Atkinson J,)
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109.  

110.  

111.  

The question whether conduct is misleading or deceptive or is likely to mislead or deceive is a 

question of fact. In determining whether a contravention of s  has occurred, the task of the court 52

is to examine the relevant course of conduct as a whole. It is determined by reference to the 

alleged conduct in the light of the relevant surrounding facts and circumstances. It is an objective 

question that the court must determine for itself  .  It invites error to look at isolated parts of [81]

the corporation's conduct.  The effect of any relevant statements or actions or any silence or 

inaction occurring in the context of a single course of conduct must be deduced from the whole 

course of conduct  . Thus, where the alleged contravention of s  relates primarily to a [82] 52

document, the effect of the document must be examined in the context of the evidence as a whole[

.  The court is not confined to examining the document in isolation.  It must have regard to all 83]

the conduct of the corporation in relation to the document including the preparation and 

distribution of the document and any statement, action, silence or inaction in connection with the 

document.

 See (1990) ATPR ¶40-994 at  per [81]            Equity Access Pty Ltd v Westpac Banking Corporation 50,950

Hill J; see also   at  per Deane and Fitzgerald JJ.Taco Co of Australia (1982) 42 ALR 177 202-203

 See, eg, (1979) 28 ALR 416 at [82]            Trade Practices Commission v Lamova Publishing Corp Pty Ltd 4

 per Lockhart J.21-422

 See, eg, (1992) 35 FCR 535 at  per Sheppard J, [83]            Lezam Pty Ltd v Seabridge Australia Pty Ltd 541

Hill J agreeing.

The Court of Appeal erred when it found that, for the purposes of s  , conduct is not misleading 52

or deceptive unless it contains or conveys, in all the circumstances of the case, a 

misrepresentation. 

Misleading or deceptive conduct

Following paragraph cited by:

 (19 July 2019) Hype Investments Pty Ltd and Sebastiano v Funk Coffee and Food Pty Ltd

(Judgment of His Honour Judge Tilmouth)

Butcher v Lachlan Elder Realty Pty Ltd,[68]

 (21 June 2019) (Judgment of His Honour Judge James Honner Nominees Pty Ltd v Geard

Tilmouth)

is a question of fact resolved by reference to the entire course of dealing in the 

context of the surrounding circumstances, and by an objective analysis of the 

conduct in question: Butcher v Lachlan Elder Realty Pty Ltd,[89]

 (19 November 2018) (G J Sarginson, Senior Member)Hueter v Learn to Trade Pty Limited

Butcher, [111]], and likely to mislead or deceive where there is a real (or not remote) 

chance or possibility that the conduct will have that effect [
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111.  

196.  

 (19 November 2018) (G J Sarginson, Senior Member)Hueter v Learn to Trade Pty Limited

objective nature of this inquiry means that a finding that conduct is misleading or 

deceptive is not avoided merely because a plaintiff could by proper inquiries have 

discovered the misleading or deceptive conduct [Butcher, [111]

 (08 October 2018) (Walton J)Ryan Wealth Holdings Pty Ltd v Baumgartner

Butcher at [111]), and is likely to mislead or deceive where there is a real (or not 

remote) chance or possibility that the conduct will have that effect (

 (08 October 2018) (Walton J)Ryan Wealth Holdings Pty Ltd v Baumgartner

nature of this inquiry means that a finding that conduct is misleading or deceptive is 

not avoided merely because a plaintiff could, by proper inquiries, have discovered 

the misleading or deceptive conduct: Butcher at [111]

 (09 May 2018) (Judge Manousaridis)Singh v Minister for Immigration

 (07 May 2018) (G.J Sarginson, Pate v Neich Holdings Pty Ltd t/as Sydney Vehicle Sales

Senior Member)

Butcher, [111]], and likely to mislead or deceive where there is a real (or not remote) 

chance or possibility that the conduct will have that effect [

 (07 May 2018) (G.J Sarginson, Pate v Neich Holdings Pty Ltd t/as Sydney Vehicle Sales

Senior Member)

objective nature of this inquiry means that a finding that conduct is misleading or 

deceptive is not avoided merely because a plaintiff could by proper inquiries have 

discovered the misleading or deceptive conduct [Butcher, [111]

 (18 April 2017) (D. Goldstein, Senior Member)Davies v Slee

Butcher, [111]], and likely to mislead or deceive where there is a real (or not remote) 

chance or possibility that the conduct will have that effect [

 (18 April 2017) (D. Goldstein, Senior Member)Davies v Slee

objective nature of this inquiry means that a finding that conduct is misleading or 

deceptive is not avoided merely because a plaintiff could by proper inquiries have 

discovered the misleading or deceptive conduct [Butcher, [111]

 (25 June 2012) (Brereton J)Perpetual Trustee Company Ltd v Ishak

Butcher, [111]], and likely to mislead or deceive where there is a real (or not remote) 

chance or possibility that the conduct will have that effect [

 (25 June 2012) (Brereton J)Perpetual Trustee Company Ltd v Ishak

objective nature of this inquiry means that a finding that conduct is misleading or 

deceptive is not avoided merely because a plaintiff could by proper inquiries have 

discovered the misleading or deceptive conduct [Butcher, [111]

 (18 March 2011) (Johnson J)Higgins v Sinclair

Conduct will only be misleading or deceptive if it induces or is capable of 

inducing error: [1Parkdale Custom Built Furniture Pty Limited v Puxu Pty Limited 

982] HCA 44; 149 CLR 191 at  ; 198 Butcher v Lachlan Elder Real Estate Pty Limited 

at  625-626  [111] . Whether particular conduct is misleading or deceptive is a 
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111.  

196.  

112.  

question of fact to be determined in the context of the evidence as to the 

alleged conduct and to the relevant facts and circumstances: Butcher v Lachlan 

at   . Elder Real Estate Pty Limited 625 [109]

Conduct is misleading or deceptive if it induces or is capable of inducing error  . A corporation [84]

does not avoid liability for breach of s  because a person who has been the subject of misleading 52

or deceptive conduct could have discovered the misleading or deceptive conduct by proper 

inquiries .  Conduct that objectively leads one into error is misleading. [85]

  (1982) 149 CLR 191 at  per Gibbs [84]            Parkdale Custom Built Furniture Pty Ltd v Puxu Pty Ltd 198

CJ; (2000) 104 FCR 564 at  per French J,  Johnson Tiles Pty Ltd v Esso Australia Pty Ltd 589

Beaumont and Finkelstein JJ agreeing.

  (1987) 72 ALR 601; aff'd on appeal in[85]            Collins Marrickville Pty Ltd v Henjo Investments Pty Ltd

(1988) 39 FCR 546; (1987) 73 ALR 233 at  Henjo Investments  Sutton v A J Thompson Pty Ltd (in liq) 24

 .0-241

Following paragraph cited by:

 (24 January 2020) (Kenny J)Sealed Air Australia Pty Limited v Aus-Lid Enterprises Pty Ltd

With respect to the words “or is likely to mislead or deceive”, McHugh J also said in 

Butcher at [112], in relation to the predecessor provision to

 (14 December 2018) The Real Thing Food Supplements CC v Media Tag Pty Ltd

(Macfarlan JA at [1], Gleeson JA at [2], Barrett AJA at [85])

conduct is misleading or deceptive or likely to mislead or deceive is a question of fact 

to be determined having regard to all the contextual circumstances within which 

something was said or done: Butcher at [112] (McHugh J)

In the matter of William Enterprise Holdings Pty Ltd; In the matter of William Enterprise 

Group Pty Ltd; In the matter of William Enterprise Trading Pty Ltd; In the matter of 

 (07 February 2017) (Black J)William Powdercoating and Fabrication Pty Ltd

remote chance or possibility that a person is likely to be misled or deceived, and this 

is so even though the possibility of that occurring is less than 50 per cent: Butcher v 

Lachlan Elder Realty Pty Ltd at [112] per McHugh J

 (16 June 2016) (Black J)Redmond Family Holdings v GC Access Pty Ltd

remote chance or possibility that a person is likely to be misled or deceived, and this 

is so even though the possibility of that occurring is less than 50 per cent: Butcher v 

Lachlan Elder Realty Pty Ltd at [112] per McHugh J

 (12 September 2014) (Black J)JR Consulting & Drafting Pty Ltd v Cummings

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 at [112] per 

McHugh J
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112.  

113.  

114.  

OXS Pty Ltd v Sydney Harbour Foreshore Authority and Minister for Planning and 

 (26 August 2014) (Black J)Environment

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 at [112] per 

McHugh J

 (16 June 2014) (Black J)Re Colorado Products Pty Ltd (in prov liq)

a person is likely to be misled or deceived, and this is so even though the possibility 

of that occurring is less than 50 per cent: Butcher v Lachlan Elder Realty Pty Ltd 

[2004] HCA 60; (2004) 218 CLR 592 at [112] per McHugh J

 (03 April 2007) (O'Connor Hinton v Commissioner for Fair Trading, Office of Fair Trading

K - DCJ (President); Fitzgerald K - Judicial Member; O'Neill A - Non Judicial Member)

See McHugh J in Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60 at [112]

The words "or is likely to mislead or deceive" were inserted into s  by s  of the 52(1) 29 Trade Practices 
 . Those words make it clear that it is unnecessary to prove that the Amendment Act 1977 (Cth)

conduct in question actually deceived or misled anyone  . The amendment expands the scope [86]

of s  and makes it, in the oftquoted words of Fox J in , "a comprehensive provision of wide 52 Brown
impact"  . The section establishes a norm of conduct with which corporations must comply. [87]

The failure by a corporation to observe that norm of conduct has the consequences provided for 

in Pt VI of the   .  It is unnecessary to show on the balance of probabilities whether the Act [88]

impugned conduct was misleading or deceptive.  For example, in Global Sportsman Pty Ltd v 
 , the Full Federal Court held that conduct is likely to mislead or  Mirror Newspapers Pty Ltd [89]

deceive if there is a real and not remote chance or possibility that a person is likely to be misled or 

deceived.  This is so even though the possibility of that occurring is less than 50 per cent. 

   at  per Gibbs CJ; [86]           Parkdale Custom Built Furniture (1982) 149 CLR 191 198 Taco Co of Australia 

 at  per Deane and Fitzgerald JJ.(1982) 42 ALR 177 189

   at  .[87]           (1981) 35 ALR 79 86

 See  at  per Fox J. A breach of s  gives rise to civil liability in [88]           Brown (1981) 35 ALR 79 86 52

damages and injunctive relief: ss 80 and 82; see now also ss 86C(2)(c), (d) and 87. Thus, injured 

consumers have civil remedies.

   at  .[89]           (1984) 2 FCR 82 87

The liability of corporations for disseminating information supplied by a third party

A corporation may contravene s  in circumstances where the corporation passes on erroneous 52

information supplied by a third party. Both the decided cases and s  of the  show that a 65A Act

corporation will contravene s  by disseminating erroneous information provided by another 52

person if the conduct in disseminating the information may properly be regarded as misleading 

or deceptive or likely to mislead or deceive.
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114.  

115.  

116.  

Following paragraph cited by:

 (01 April 2010) (Beazley JA at [1]; Basten JA at [27]; CH Real Estate Pty Ltd v Jainran Pty Ltd

Young JA at [164])

the present case, Bryson AJ at [111] quoted from the judgment of McHugh J in 

Butcher (as produced earlier in this judgment) and then said at [114] that there was 

“no basis upon which the information conveyed to Mr

Section  , like s  , appears in Div 1 of Pt V of the  . It applies to "prescribed information 65A 52 Act

providers" (essentially, media providers such as television stations and newspapers). It operates to 

exclude them from liability for, amongst other things, misleading or deceptive conduct within the 

meaning of s  in relation to editorial stories and news. The section was inserted following two 52

decisions of the Federal Court in  Australian Ocean Line Pty Ltd v West Australian Newspapers Ltd [90]

and  . In those cases the Court held that publication of statements in  Global Sportsman [91]

newspapers in the course of reporting the news was capable of amounting to a contravention of s 52

if the statements were misleading or deceptive or likely to mislead or deceive. The context in 

which s  appears suggests, therefore, that, in the absence of an express statutory qualification or 52

"exclusion" from liability such as s  , a corporation may contravene s  by passing on 65A 52

erroneous information that is produced by a third party.

   .[90]           (1983) 47 ALR 497

   .[91]           (1984) 2 FCR 82

Following paragraph cited by:

 (27 June 2011) (Kenny, Lander and Granitigard Pty Ltd v Termicide Pest Control Pty Ltd

Reeves JJ)

Butcher, McHugh J relevantly described the question as “whether the corporation 

assumed responsibility for or adopted (or endorsed or used its name in association 

with) the information so that it would be reasonable for a...

The decided cases also show that, by publishing erroneous information received from others, a 

corporation may engage in conduct that is or is likely to be misleading or deceptive. In 

determining whether a contravention of s  has occurred, two factors are important:52

1. whether the corporation assumed responsibility for or adopted (or endorsed or used            

its name in association with) the information so that it would be reasonable for a 

recipient to rely on the information; and

2. whether the corporation disclaimed any belief in the truth or falsity of the            

information or disclaimed any personal responsibility for what it conveyed.
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116.  

117.  

118.  

Following paragraph cited by:

 (19 November 2007) (Mr C Builders Review Board Of Western Australia and CARLINO

Raymond (Senior Member))

and Butcher above, at [116]

In – which concerned the prosecution of a clothing wholesaler for  Gardam v George Wills & Co Ltd 
a breach of s  of the  in relation to the supply by the wholesaler of children's sleepwear 53(a) Act

which bore labels that did not accord with the relevant consumer product safety standard – 

French J said  :[92]

"The innocent carriage of a false representation from one person to another in 

circumstances where the carrier is and is seen to be a mere conduit, does not involve 

him in making that representation. … When, however, a representation is conveyed in 

circumstances in which the carrier would be regarded by the relevant section of the 

public as adopting it, then he makes that representation.  It will be a question of fact in 

each case".

   at  .[92]           (1988) 82 ALR 415 427

His Honour held that a wholesaler who supplies goods bearing a label without attribution of 

authorship "can be taken in ordinary circumstances to adopt the text of those labels."    In [93]

addition, he found that "the sale of such anonymously labelled goods by a wholesaler without any 

disclaimer as to their content, amounts to a statement by the wholesaler to the retailer and to the 

ultimate consumer that the text of the labels is correct."  [94]

   at  .[93]           Gardam (1988) 82 ALR 415 427

   at  .[94]           Gardam (1988) 82 ALR 415 428

A similar result was reached in  w John G Glass Real Estate Pty Ltd v Karawi Constructions Pty Ltd [95]

hich concerned a real estate agent "specialising in:  … [r]eal estate investment consultants to 

Institutional investors and to developers of major properties".  The agent had incorporated into a 

marketing dossier incorrect information about the lettable area of a commercial property that was 

under construction.  After obtaining a set of incorrect calculations concerning the net lettable 

area of the building from a consultant, the agent prepared a document setting out the 

calculations.  The document contained a disclaimer that stated :inter alia

https://jade.io/article/224884/section/41991
https://jade.io/article/224884
https://jade.io/article/323780
https://jade.io/article/323780/section/140494
https://jade.io/article/323780
https://jade.io/article/323780/section/140494
https://jade.io/article/323780
https://jade.io/article/323780/section/140208
https://jade.io/article/195293


 BarNet publication information  -    Date: Thursday, 27.08.2020 - - Publication number: 7358261 - - User: anonymous

118.  

119.  

120.  

"The information contained herein has been prepared with care by our Company or it 

has been supplied to us by apparently reliable sources.  In either case we have no 

reason to doubt its completeness or accuracy."

   .[95]           (1993) ATPR ¶41-249

The Full Federal Court (Davies, Heerey and Whitlam JJ) held that the agent had engaged in 

misleading or deceptive conduct.  The Court thought the agent's claimed "expertise" was 

significant.  It held that potential purchasers would not regard an agent that held itself out as 

"consultants to Institutional investors and to developers of major properties" as merely passing on 

information about the property "for what it is worth and without any belief in its truth or falsity" [9

 .  A reasonable purchaser would ordinarily expect that the agent "had no reason to doubt the 6]

completeness or accuracy of the information provided."    This was particularly so where the [97]

information concerned a matter of "hard physical fact" and was an essential factor in determining 

the likely profitability and, hence, the value of the building.  The Full Court said  that [98]

information concerning "the net lettable area of a building, stands on a different footing from the 

puffery which often accompanies the sale of real property" because the matter of the size of the 

net lettable area of the building was "one of hard physical fact".  In addition, there was no express 

disclaimer of any belief by the agent in the truth of the information.

   at , citing   at [96]           John G Glass Real Estate (1993) ATPR ¶41-249 41,359 Yorke (1985) 158 CLR 661 666

per Mason ACJ, Wilson, Deane and Dawson JJ.

   at  .[97]           John G Glass Real Estate (1993) ATPR ¶41-249 41,359

   at  .[98]           John G Glass Real Estate (1993) ATPR ¶41-249 41,359

In  , Spender J in the Federal Court held that a corporation had  Mackman v Stengold Pty Ltd [99]

contravened s  by supplying to a potential purchaser of a franchise business a report containing 52

inaccurate figures concerning profit projections for the business. The corporation had supplied 

the report as if the figures had been prepared by its accountants, when in fact the accountants had 

simply accepted the figures supplied to them by the corporation and had represented the figures 

as their own. The report was to be used to persuade persons to purchase franchises. His Honour 

held that the corporation was liable although the report contained the disclaimer from the 

accountants:

"We have not audited either the basic records or the statements.  Accordingly we 

express no opinion as to whether such statements present a true and fair view of the 

results of the company or of financial position, no warranty of accuracy or reliability is 
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120.  

121.  

122.  

123.  

given, and we accept no responsibility whatsoever to any person other than our clients 

for any loss or damage occasioned by reliance on the information contained in these 

statements or for any error or omissions, therein however caused."

   .[99]           (1991) ATPR ¶41-105

Spender J held that the disclaimer disguised and distorted the corporation's involvement in the 

preparation of the report. In particular, the disclaimer conveyed the impression that the 

accountants had done more than merely reproduce the information supplied by the corporation. 

The disclaimer gave to the representations about the profit projections a spurious authenticity. 

His Honour held that the disclaimer itself was misleading or deceptive and that the conduct of the 

corporation was misleading or deceptive conduct within the meaning of s  , particularly because 52

the only purpose of the production of the report was to show it to prospective purchasers .  He[100]

stated  that the attempt to disclaim was "an ingenuous but unsuccessful attempt to absolve its [101]

authors from liability for the dissemination and no doubt inducing quality of the document, when 

they knew that that was the purpose for which the documents were prepared."

 His Honour found the accountants to be liable under s  of the  , as being [100]         75B Act

knowingly concerned in the contravention of s  by the corporation.52

  (1991) ATPR ¶41-105 at  .[101]         Mackman 52,632

 is another case where the trial judge found that a corporation that  Yorke v Ross Lucas Pty Ltd [102]

passed on information as agent for the vendor corporation had contravened s  despite its 52

contravention being unwitting. 

   at  per Fisher J.[102]         (1982) 45 ALR 299 314

Following paragraph cited by:

 (03 April 2012) (Keane Australian Competition and Consumer Commission v Google Inc

CJ, Jacobson and Lander JJ)

The same observation applies to McHugh J’s synthesis of the effect of the authorities 

in Butcher at [123]

 (19 November 2007) (Mr C Builders Review Board Of Western Australia and CARLINO

Raymond (Senior Member))
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123.  

124.  

of insurance should be regarded as falling into the third category identified by 

McHugh J in Butcher above at [123], namely where a corporation, while believing the 

information ensures that its name is not used in

 (30 June Patrick John Walker as Commissioner for Fair Trading v Rugs a Million Pty Ltd

2006) (Simmonds J)

[at 428]"97 I also note from Butcher per McHugh J, at [123] the following (footnotes 

deleted): "However, the courts have held that in three situations a corporation does 

not contravene s 52 when it passes on erroneous information

However, the courts have held that in three situations a corporation does contravene s  whennot 52

it passes on erroneous information. They are:

1. where the circumstances make it apparent that the corporation is not the source of            

the information and that it expressly or impliedly disclaims any belief in its truth or 

falsity and is merely passing on the information for what it is worth  ;[103]

2. where the corporation, while believing the information, expressly or impliedly            

disclaims personal responsibility for what it conveys, for example, by disclaiming 

personal knowledge  ; and[104]

3. where the corporation, while believing the information, ensures that its name is not            

used in association with the information  .[105]

 See  at  per Mason ACJ, Wilson, Deane and [103]         Yorke (1985) 158 CLR 661 666

Dawson JJ; (1992) 35 FCR 535 at  per Sheppard J, Hill J concurring.Lezam 552-553

  (1988) 80 ALR 525 at  .[104]         Saints Gallery Pty Ltd v Plummer 530531

  (1998) 81 FCR 149 at  .[105]         Amadio Pty Ltd v Henderson 257

If the circumstances of the case make it apparent that the corporation is not the source of the 

information, that it disclaims any belief in its truth or falsity and is merely passing the information 

on for what it is worth, it is unlikely that the corporation will contravene s  . In 52  Global Sportsman [

 , Bowen CJ, Lockhart and Fitzgerald JJ said that "[s]uch a statement is essentially different in 106]

the meaning which it contains or conveys unless it is adopted by the publisher and he will not 

necessarily do this by merely publishing the statement."  Thus, a corporation which acts as a 

"mere conduit" for information supplied by another will ordinarily not be taken to have engaged 

in misleading or deceptive conduct or conduct that is likely to mislead or deceive  . [107]

   at  .[106]         (1984) 2 FCR 82 90

 See, eg,  at  per French J.[107]         Gardam (1988) 82 ALR 415 427
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124.  

125.  

126.  

Assumption of responsibility

Much of the discussion in the courts below turned on the nature of the "representation" that the 

purchasers allege was made by Lachlan Elder.  Austin J found that a reader of the brochure who 

compared the survey on the back of the brochure with the photographs on the front of the 

brochure would conclude that the mean high water mark was approximately the line of the metal 

pool fence  .  His Honour found further that it was open to conclude that the brochure [108]

represented more than that the swimming pool was within a fence.  A reasonable person might 

assume from the brochure that the swimming pool lay within the freehold.  Austin J held that 

there was a representation by the   :vendor [109]

"that the mean high water mark identified by applying the registered plan 

measurements for [the Rednal Street property] from fixed reference points at the 

street boundary was located beyond the swimming pool and did not traverse it."

His Honour further found that when the agent distributed the brochure containing the survey 

diagram to potential purchasers, the agent "made a representation [ ] … that on behalf of the vendor
the information in the brochure was accurate and materially complete, having regard to the 

nature of the brochure as a marketing document."    However, the made no [110] agent itself 
representation as to the truth or accuracy of the survey for the reasons that the reasonable 

potential purchaser (of waterfront properties in the price range of over $1 million) would be likely 

to assume that the survey in the brochure had been taken from an identification survey report [111]

, would not ordinarily expect an agent in the position of Lachlan Elder to be a surveyor or to be in 

a position to check a survey, would be expected to have access to legal advice and to retain a 

solicitor for such a purchase  , and would expect the contract to deal with such matters. [112]

   at  .[108]         Butcher [2001] NSWSC 15 [20]

   at  .[109]         Butcher [2001] NSWSC 15 [124]

   at  .[110]         Butcher [2001] NSWSC 15 [129]

   at  per Austin J.[111]          Butcher [2001] NSWSC 15 [130]

   at  per Austin J.[112]          Butcher [2001] NSWSC 15 [166]

Handley JA in the Court of Appeal repeated the wellestablished principle that "for the purposes of 

s  and its equivalents … a disclosed agent conveying a representation on behalf of his principal 52

may properly be understood as 

   at  .[113]          Harkins (2002) 55 NSWLR 558 567

   at  .[114]          Harkins (2002) 55 NSWLR 558 569
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126.  

127.  

128.  

   at , citing Spencer Bower, Turner and Handley, [115]          Harkins (2002) 55 NSWLR 558 569 Actiona

, 4th ed (2000) at 13-14.ble Misrepresentation

   at , citing Spencer Bower, Turner and Handley, [116]          Harkins (2002) 55 NSWLR 558 569 Actiona

, 4th ed (2000) at 11-13.ble Misrepresentation

conveying a more limited representation in his own right."    His Honour held  that the [113] [114]

only relevant "representation" in the brochure as to the location of the pool in relation to the title 

boundary "was that conveyed by the diagram reproduced on the back", namely, that "the 

reproduction was an accurate copy of what [the agent] believed was a genuine and correct survey 

diagram."  He found that Lachlan Elder impliedly represented that it "had an honest, or perhaps 

honest and reasonable, belief that the copies were genuine and recorded the surveyor's opinion 

on the matters disclosed."    He also held that the agent impliedly represented its "belief that [115]

the report and diagram were accurate"  .[116]

Significantly, Handley JA held that the agent made no representation as to the accuracy of the 

survey diagram  .  He also stated that there was no good reason why the agent "would intend [117]

to represent that [the survey diagram] was in fact accurate, or why the recipients would think that 

the [agent was] making any such representation."    In other words, his Honour found that [118]

potential purchasers could not properly assume that the agent was representing the accuracy of 

the diagram. 

   at  .[117]         Harkins (2002) 55 NSWLR 558 569

   at  .[118]          Harkins (2002) 55 NSWLR 558 569

Lachlan Elder engaged in conduct that was misleading

Following paragraph cited by:

 (14 October 2005) (Spigelman CJ at 1; Giles JA at 2; Basten JA at Green v AMP Life Limited

3)

Butcher, at [128] (McHugh J)

In my opinion, the Court of Appeal erred in finding that the conduct of Lachlan Elder was not 

misleading or deceptive. In the courts below, the case turned on the nature of the "representation". 

However, the issue is whether the conduct of Lachlan Elder was misleading or deceptive or was 

likely to mislead or deceive, having regard to all the circumstances of the case. They included but 

were not limited to the representations Lachlan Elder made, its actions (and inaction or silence) 

and the impression conveyed by its conduct. The phrase that best describes the relevant conduct 

of Lachlan Elder is "selling the Rednal Street property". In determining whether a breach of s  oc52
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128.  

129.  

130.  

131.  

132.  

curred, all that Lachlan Elder did in relation to the sale is relevant. Hence, the presence of and 

participation in the inspections of Lachlan Elder's staff, their knowledge of the purpose of the 

inspections and the conversations at those inspections as well as the distribution and content of 

the brochure must be considered. To focus on whether a representation was made and the 

content of the representation diverts attention from the substantive issue, that is, whether in all 

the circumstances Lachlan Elder engaged in misleading or deceptive conduct or conduct that was 

likely to mislead or deceive.

Accordingly, it is necessary to consider the whole conduct of Lachlan Elder in order to ascertain 

whether such conduct was misleading or deceptive or was likely to mislead or deceive persons in 

the class identified as reasonable potential purchasers of waterfront properties in the price range 

of over $1 million.  Potential purchasers of such a property would have access to legal advice and 

would retain a solicitor who would advise them about matters such as the boundary of the 

property.  No doubt, potential purchasers within the identified class would also have been aware 

that it was not part of a selling agent's functions to obtain a survey plan or to verify such a plan. 

Following paragraph cited by:

 (19 July 2019) Hype Investments Pty Ltd and Sebastiano v Funk Coffee and Food Pty Ltd

(Judgment of His Honour Judge Tilmouth)

[179] Contractual disclaimers such as those under consideration will generally also 

influence questions of causation:

As I have shown, an extensive body of case law has developed concerning the circumstances in 

which corporations will be found to have engaged in conduct that is misleading or deceptive or is 

likely to mislead or deceive by passing on information supplied by a third party.  This case falls 

within the category of a corporation not being the source of the information and believing in its 

accuracy but not expressly or impliedly disclaiming personal responsibility for what it conveys.

That Lachlan Elder incorporated the survey diagram in a brochure prepared for marketing 

purposes is a matter of great importance.  The irresistible conclusion is that Lachlan Elder did so 

because it would influence potential purchasers to purchase the property.  The importance that 

Lachlan Elder gave to the survey diagram is emphasised by its place in the brochure:  the top right 

hand side of the second page. 

Lachlan Elder contends that potential purchasers would have known and understood that the 

survey diagram was a reproduction of a survey report.  That is clearly so:  the diagram was a 

reproduction of a survey identification report and bore the date "4.8.80".  Moreover, the brochure 

indicated that Lachlan Elder was not the source of all the information contained in it.  The foot of 

the first page contained a disclaimer in the following terms:

"Lachlan Elder Realty Pty Ltd ACN 002 332 247.  All information contained herein is 

gathered from sources we believe to be reliable.

However we cannot guarantee it's [sic] accuracy and interested persons should rely on 

their own enquiries."
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134.  

135.  

136.  

137.  

However, the reproduction of the diagram in the brochure does not identify the author of the 

survey diagram, an omission that suggests that Lachlan Elder had adopted the diagram as its 

own.  At the top of the reproduction, in type so small and blurred that many people could only 

read it with the assistance of a magnifying glass, are the words:

land, mining &   17 parkes road   telephone 98 6184

engineering surveys               dee why, 2099

The reproduction in the brochure omitted the words at the top of the survey diagram, which 

appeared above the address details and which read:

F. W. HANNAGAN

registered surveyor

Thus, while a potential purchaser would be likely to conclude that the diagram was a 

reproduction of a survey identification report and that Lachlan Elder had not prepared it, a 

potential purchaser could not have identified the author of the survey diagram.  At the least, the 

omission of the identity of the surveyor in a marketing brochure prepared by Lachlan Elder was 

likely to induce a potential purchaser to believe that that corporation was asserting that the 

details of the diagram were accurately stated. 

The survey diagram purported to show the land boundaries and indicated that the property 

comprised both freehold and a permissive occupancy with a frontage to the Pittwater.  The survey 

diagram showed a swimming pool wholly within the vendor's freehold.  The diagram showed an 

irregular line running across the property between the swimming pool and the Pittwater, labelled 

"M.H.W.M.".  The area between that line and the Pittwater was labelled "Reclaimed Area".  The 

front of the brochure contained a photograph of the swimming pool and the pool fence.  Austin J 

found that a reader of the brochure who compared the survey on the back of the brochure with 

the photographs on the front of the brochure would conclude that the mean high water mark was 

approximately the line of the metal pool fence  .[119]

   at  .[119]          Butcher [2001] NSWSC 15 [20]

Mr Spring gave evidence that at the inspection on 6 February 1997 he handed Mr Butcher a copy 

of the brochure and said:  "This has the information of the boundary, land area boundary and 

water, Council rates and land size which is normal information."  Austin J found that Mr Spring 

"did not convey a representation that the brochure contained all the information that a purchaser 

would need before entering into a contract of purchase."    Nevertheless, his Honour found [120]

that Mr Spring's statement "conveyed that the brochure was a very helpful document which 

conveniently put together in a single place the answer to some questions that purchasers typically 

asked."  [121]
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137.  

138.  

139.  

140.  

   at  .[120]         Butcher [2001] NSWSC 15 [17]

   at  .[121]          Butcher [2001] NSWSC 15 [17]

What occurred at the subsequent inspection on 14 February 1997 is of cardinal importance in 

evaluating the conduct of Lachlan Elder.  Mr Elder was present at a conversation that showed that 

the purchasers were intending to move the pool and were relying on the accuracy of the survey 

diagram to do so.  On that occasion, Mr Gillmer, the architectural designer retained by the 

purchasers, advised Mr Butcher that the idea of "moving" the pool was feasible, based on the 

position of the high water mark indicated by Mr Butcher, in reliance on the diagram in the 

brochure  .  Mr Elder was sceptical about the proposal because he thought the plan would be [122]

expensive and that the pool would encroach on the mean high water mark.  But everything he 

said was premised on the pool being within the boundary of the freehold land.  In addition, 

Lachlan Elder was aware that Mr Butcher had attended the open for inspection of the Rednal 

Street property on 15 February 1997 with a builder and had taken advice from him.

   at  per Austin J.[122]          Butcher [2001] NSWSC 15 [26]

The conduct of Mr Elder at the inspection on 14 February 1997 and the conduct of Lachlan Elder 

in distributing the brochure were significant factors in inducing the purchasers to buy the 

property. Lachlan Elder not only distributed a brochure containing an inaccurate survey diagram 

but at the inspection it did nothing to correct the misapprehension under which the purchasers 

laboured. It is not to the point that Lachlan Elder was unaware that the survey diagram was 

inaccurate. Section  looks at the conduct of a corporation and is concerned only with whether 52

that conduct misled or was likely to mislead a consumer. It is not concerned with the mental state 

of the corporation. As Hill J observed in  : Equity Access Pty Ltd v Westpac Banking Corporation [123]

"Section 52 is not confined to conduct which is intended to mislead or deceive … and a 

corporation which acts honestly and reasonably may none the less engage in conduct 

that is likely to mislead or deceive".

   at  ; see also [123]          (1990) ATPR ¶40-994 50,951 Hornsby Building Information Centre 

 at  per Stephen J; (1978) 140 CLR 216 228 Parkdale Custom Built Furniture (1982) 149 

 at  per Gibbs CJ;  at  per Mason ACJ, CLR 191 197  Yorke (1985) 158 CLR 661 666

Wilson, Deane and Dawson JJ;  at  per McPherson Heydon (2000) 51 NSWLR 1 148

AJA.

In my opinion, the conduct that Lachlan Elder engaged in in selling the Rednal Street property 

was conduct that was likely to mislead the purchasers.  Lachlan Elder put out a brochure 

containing an incorrect survey diagram in a context that suggested that it had adopted the survey 
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140.  

141.  

142.  

diagram as its own.  It knew of the purchasers' intention to relocate the swimming pool.  It knew 

that its subsequent conduct in continuing to "endorse" the brochure was likely to induce the 

purchasers to buy the property because they believed that they would be able to move the pool to 

a location within the freehold boundary.  Its conduct led the purchasers into error and was, 

therefore, conduct that was misleading or deceptive  .[124]

 See  at  per Gibbs CJ.[124]          Parkdale Custom Built Furniture (1982) 149 CLR 191 198

Handley JA regarded  as the case that was the  Argy v Blunts & Lane Cove Real Estate Pty Ltd [125]

"most relevant"  to the appeal.  However, the purchasers correctly assert that  is [126] Argy
distinguishable.  In , the real estate agents were found not to have contravened s  by Argy 52

distributing a contract of sale prepared by the solicitors for the vendor that omitted that part of a 

certificate that showed the property was the subject of zoning restrictions. In , Hill J thought Argy
that a contravention of s  could not occur unless the impugned conduct amounted to a 52

representation. For the reasons I have given, that view cannot be accepted. But in any event, the 

agents in did not prepare the contract, nor did they incorporate the contract or the certificate Argy 
into any of their own materials that they prepared for distribution to potential 

purchasers.  Moreover, the agents did not hold themselves out as having any expertise in the 

preparation of contracts of sale.  Furthermore, the contract of sale identified the solicitors as 

having prepared the contract.  Here, Lachlan Elder incorporated the survey diagram into its own 

document.  Lachlan Elder included it to promote the sale of the Rednal Street property.  In 

addition, the survey diagram was accompanied by other materials in the brochure, such as a 

photograph of the rear of the property, which showed the swimming pool and the back 

fence.  The survey diagram was incorporated in such a way that while the reasonable potential 

purchaser would have been aware that Lachlan Elder had not prepared the diagram, the 

reasonable potential purchaser would not have been able to identify the true author of the 

diagram.  Significantly, there was no conduct of the agents in  comparable to that which Argy
occurred on the occasion of the inspection of the Rednal Street property on 14 February.

   .[125]          (1990) 26 FCR 112

   at  .[126]          Harkins (2002) 55 NSWLR 558 567

To the extent that is also an authority for the proposition that the agents' conduct in that case Argy 
was not misleading or deceptive because the agents disclaimed personal responsibility for the 

contents of the contract, the case applied an unduly narrow construction of s  . In the present 52

case, the circumstances were such as to make it apparent that Lachlan Elder was not the source of 

the survey diagram. Nevertheless, the facts do not suggest that Lachlan Elder disclaimed any 

belief in the truth or falsity of the information contained in the survey diagram. For example, the 

disclaimer stated that all information contained in the brochure "is gathered from sources we 

believe to be reliable." It may be inferred that Lachlan Elder believed the source of the survey 

diagram to be a reliable source. For this reason, it is also open to conclude that Lachlan Elder did 
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142.  

143.  

144.  

145.  

146.  

not disclaim any belief in the truth or falsity of the information in the diagram and was not merely 

passing on the information for what it was worth. 

Handley JA also found that the facts in the present case were distinguishable from John G Glass 
on the basis that  :Real Estate [127]

"the agents [in ] claimed relevant expertise, adopted the figures John G Glass Real Estate
as their own, and put them forward without any reference to their source.  In the 

present case [Lachlan Elder] claimed no relevant expertise, and the diagram itself 

indicated that it was the work of a professional surveyor."

   at  .[127]         Harkins (2002) 55 NSWLR 558 570

Lachlan Elder did not hold itself out as a professional surveyor or conveyancer or as having 

particular surveying or conveyancing expertise.  However, it did hold itself out as a specialist for 

the sale of prestige properties in the Pittwater area and was in fact an experienced selling agent of 

properties in that area.  In these circumstances potential purchasers of such properties would be 

unlikely to regard the agent as merely passing on information about the Rednal Street property, 

including the location of the swimming pool, "for what it is worth and without any belief in its 

truth or falsity".  It is reasonable to expect potential purchasers, even potential purchasers advised 

by solicitors, to rely on the accuracy of a survey diagram reproduced in a promotional brochure 

for the sale of a property.

Handley JA also relied on statements by the Full Federal Court in , Saints Gallery Pty Ltd v Plummer
where the Full Court said  :[128]

"The reference in … to an express or implied disclaimer of belief in an Yorke v Lucas 
instruction conveyed by an agent does not involve that an agent who believe his does 
client, and makes that fact apparent, may not at the same time impliedly disclaim 

personal responsibility for what he conveys." (original emphasis)

   at  .[128]          (1988) 80 ALR 525 530

held that an agent may not contravene s  if it impliedly disclaims personal Saints Gallery 52

responsibility for the information that the agent conveys, notwithstanding that the agent believes 

the information and makes that fact apparent to the complainant. However, this proposition has 

limited application in the present case. As the Full Federal Court acknowledged in ,  Saints Gallery
regard must be had to the facts and circumstances of each case.  Indeed, was unique Saints Gallery 
in that the complainant art dealer admitted that he did not rely on the gallery's ability to judge the 

authenticity of the paintings that the gallery had offered to sell to the complainant.  The 

complainant was also aware that the gallery in the ordinary course of its business did not deal in 

paintings of the kind offered to the complainant. 

https://jade.io/article/181962
https://jade.io/article/181962/section/140164
https://jade.io/article/193949
https://jade.io/article/67232
https://jade.io/article/193949
https://jade.io/article/193949/section/140081
https://jade.io/article/193949
https://jade.io/article/224884/section/608
https://jade.io/article/193949
https://jade.io/article/193949


 BarNet publication information  -    Date: Thursday, 27.08.2020 - - Publication number: 7358261 - - User: anonymous

146.  

147.  

148.  

149.  

 Dean v Allin & Watts

In considering whether Lachlan Elder had assumed responsibility in relation to the survey 

diagram in the brochure, Handley JA applied the decision of the English Court of Appeal in Dean 
 .  His Honour found that the principles expressed in concerning the role  v Allin & Watts [129] Dean 

of solicitors also applied to other agents such as real estate agents  .  Lightman J, who [130]

delivered the principal judgment of the Court of Appeal in , said  :Dean [131]

"The greatest caution is required in treating statements made by a solicitor in the 

course of conveyancing transactions and the like on or in accordance with the 

instructions of his client as representations made by the solicitor rather than as 

'conveyed' by him as (in effect) a medium of communication or messenger for his 

client, for this may readily be assumed to be understood to be part of his role in the 

transactions."

   .[129]          [2001] 2 Lloyd's Rep 249

   at  .[130]         Harkins (2002) 55 NSWLR 558 568

   at  .[131]          [2001] 2 Lloyd's Rep 249 257

However, in the context of a claim brought under s  of the  , is not a persuasive 52 Act Dean 
authority.  Whether or not the warning of Lightman J is relevant in relation to common law 

negligent misstatement cases (of which was one), it is not appropriate in relation to s  cases.Dean 52

As I have indicated earlier, common law principles do not govern the operation of s  . In the oft-52

quoted passage from , Fox J said  :Brown [132]

"In my view effect should be given to the ordinary meaning of the words used.  They 

should not be qualified or (if it be possible) expanded, by reference to established 

common law principles of liability."

   at  .[132]          (1981) 35 ALR 79 86

Thus, while common law principles may "provide useful guidance in relation to some aspects of 

the consumer protection provisions of the [Act]", there are "important limitations to this 

approach."    In , Mason J said  :[133] Parkdale Custom Built Furniture [134]

"Likewise, the operation of s  is not restricted by the common law principles relating 52

to passing-off. If, as I consider, the section provides the public with wider protection 

from deception than the common law, it does not follow that there is a conflict 

between the section and the common law. The statute provides an additional remedy."
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149.  

150.  

Accordingly, the Court of Appeal erred in treating the principles expressed in  as being Dean
directly applicable to the present case. 

   at  per Stone J.[133]          Cassidy (2004) ATPR ¶41-980 48,506

   at  ; quoted with approval in [134]          (1982) 149 CLR 191 205 Campomar Sociedad Limitada v Nike 

(2000) 202 CLR 45 at   .International Ltd 83 [97]

The disclaimer

Following paragraph cited by:

 (02 May 2005) (McDougall J at 1)McLean Tecnic v Digi-Tech

and it may be sufficient that the conduct “played some part, even if only a minor 

part” in causing the loss or damage asserted (Butcher v Lachlan Elder Realty Pty Ltd 

(2004) 79 ALJR 308, 335 [150] (McHugh J))

Where a corporation passes on information supplied by another, one circumstance that may 

preclude a finding of a contravention of s  is where the corporation expressly or impliedly 52

disclaims any belief in the truth or falsity of the information .  Another circumstance is where [135]

the corporation expressly or impliedly disclaims personal responsibility for what it conveys  .  [136]

The presence and impact of a disclaimer are particularly relevant where the impugned conduct is 

alleged to have induced a particular course of conduct by the complainant.  The issue arises 

because of the nature of the remedy sought by the complainant, which requires the complainant 

to show damage.  The following principles apply  :[137]

1. The complainant must rely on the representation or conduct.           

2. If a material representation is made (or if certain conduct occurs) which is calculated            

to induce the complainant to enter into a contract and that person in fact enters into 

the contract, an inference arises that the person was induced to do so by the 

representation or the conduct.

3. The inference may be rebutted by showing, for example, that the complainant,            

before entering into the contract, had actual knowledge of the true facts and knew 

them to be true or that the complainant did not rely on the representation or the 

conduct.

4. The representation or conduct need not be the sole inducement.  It is sufficient that            

it played some part, even if only a minor part, in contributing to the formation of the 

contract.
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150.  

151.  

152.  

   at  per Mason ACJ, Wilson, Deane and Dawson [135]          Yorke (1985) 158 CLR 661 666

JJ.

  (1988) 80 ALR 525 at  .[136]          Saints Gallery 530

 See  at , citing (1985) 157 CLR 215 [137]         Sutton (1987) 73 ALR 233 240 Gould v Vaggelas 

at  per Wilson J; see also (1990) ATPR 236 Benlist Pty Ltd v Olivetti Australia Pty Ltd 

¶41-043 at  per Burchett J.51,592

As I have indicated, the intent of the corporation is not relevant for the purposes of s  . As a 52

result, a disclaimer as to the truth or otherwise of a representation does not, of itself, absolve the 

corporation from liability.

Following paragraph cited by:

 (29 July 2016) (Wigney Australian Olympic Committee, Inc. v Telstra Corporation Limited

J)

It is necessary to have regard to the whole document: Butcher at 638-639 [152] (per 

McHugh J)

 (11 November 2013) (Barrett JA at [1]; Emmett JA at Westpac Banking Corporation v Lee

[4]; Gleeson JA at [44])

The declarations and clauses by the respondents could only erase the misleading 

conduct of Mr Nazvanov by actually modifying such conduct: Butcher v Lachlan 

Elder Realty Pty Ltd at [152] (McHugh J);

 (22 December 2009) (Hodgson JA at 1; Macfarlan JA at Italform Pty Ltd v Sangain Pty Ltd

2; Sackville AJA at 58)

a relevant “disclaimer” prior to the contract being entered into, that disclaimer must 

be considered for the purpose of determining whether it has had effect “by actually 

modifying the conduct” (Lachlan Elder at [152])

 (22 December 2009) (Hodgson JA at 1; Macfarlan JA at Italform Pty Ltd v Sangain Pty Ltd

2; Sackville AJA at 58)

If a disclaimer has effect it is “not by any independent force of its own” but by 

“erasing whatever is misleading in the conduct” (Lachlan Elder [152] per McHugh J 

quoting Burchett J in

This is not to say that a disclaimer should be ignored for the purposes of assessing whether a 

contravention of s  has occurred. As Miller notes in   , 52 Miller's Annotated Trade Practices Act [138]

the conduct must be considered as a whole.  This requires consideration of whether the conduct 

in question, including any representations and the disclaimer, is misleading or deceptive or is 

likely to mislead or deceive.  If a disclaimer clause has the effect of erasing whatever is misleading 

in the conduct, the clause will be effective, not by any independent force of its own, but by 

actually modifying the conduct.  However, a formal disclaimer would have this effect only in rare 

cases.  Thus, in , Burchett J said  : Benlist Pty Ltd v Olivetti Australia Pty Ltd [139]
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152.  

153.  

154.  

"It has been held on many occasions that the perpetrator of misleading conduct 

cannot, by resorting to [a disclaimer] clause, evade the operation of the [Act].  Of 
course, if the clause actually has the effect [of] erasing whatever is misleading in the conduct, 
the clause will be effective, not by any independent force of its own, but by actually modifying 

 However, I should think it would only be in rare cases that a formal the conduct. 
disclaimer would have that effect." (emphasis added)

  , 25th ed (2004) at 475. Miller states that [138]          Miller's Annotated Trade Practices Act

the courts should consider "whether the representation in question, including 

the disclaimer or exclusion clause, is misleading or deceptive", which appears to 

confine the conduct to representations (at 475); however, he observes earlier that 

s  is not confined to circumstances which constitute some form of 52

representation (at 453).

   at  . See also the similar remarks of his Honour [139]          (1990) ATPR ¶41-043 51,590

in (1992) 35 FCR 535 at  .Lezam 557

Austin J thought that the disclaimer made by Lachlan Elder in the brochure formed part of the 

representations made by Lachlan Elder when staff of the company distributed the brochure  . [140]

His Honour found that the disclaimer contained the following propositions  :[141]

1. the information contained in the brochure had been gathered by Lachlan Elder from            

sources which Lachlan Elder deemed or believed to be reliable; and

2. Lachlan Elder could not guarantee the accuracy of the information and interested            

persons should rely on their own inquiries.

   at  .[140]         Butcher [2001] NSWSC 15 [169]

   at  .[141]          Butcher [2001] NSWSC 15 [168]

His Honour thought that its effect with respect to the location of the in mean high water mark 
relation to the swimming pool was to say to prospective purchasers  :[142]

"Here is a diagram showing that the mean high water mark is located beyond the 

swimming pool.  It is a diagram provided to us from a source that we believe to be 

reliable.  However, we cannot vouch for the accuracy of what is shown in the diagram, 

and if the matter interests you, you should rely on your own inquiries."

   at  .[142]          Butcher [2001] NSWSC 15 [169]

https://jade.io/article/224884/section/608
https://jade.io/article/151390
https://jade.io/article/151390/section/142561
https://jade.io/article/194901
https://jade.io/article/194901/section/140659
https://jade.io/article/130358
https://jade.io/article/130358/section/4632
https://jade.io/article/130358
https://jade.io/article/130358/section/1893
https://jade.io/article/130358
https://jade.io/article/130358/section/4632


 BarNet publication information  -    Date: Thursday, 27.08.2020 - - Publication number: 7358261 - - User: anonymous

154.  

155.  

156.  

157.  

158.  

This finding led Austin J to conclude that the class of potential purchasers of waterfront homes in 

a price bracket above $1 million, independently advised by their own solicitors, would be unlikely 

to be misled by the brochure read as a whole, including the two propositions  . [143]

   at  .[143]          Butcher [2001] NSWSC 15 [170]

Handley JA did not accord the disclaimers (that appeared "in fine print at the foot of the front and 

back pages") "decisive significance" on the question of Lachlan Elder's liability under s  .  Ne52 [144]

vertheless, his Honour regarded the disclaimers as "relevant as showing that the agents did not 

accept responsibility for the accuracy of the information in the brochure."  [145]

   at  .[144]          Harkins (2002) 55 NSWLR 558 568-569

   at  .[145]          Harkins (2002) 55 NSWLR 558 569

This finding of Handley JA, however, is inconsistent with the accepted line of Federal Court 

authority that a disclaimer is only effective if it actually modifies the impugned conduct such that 

the conduct as a whole may be seen as not misleading, not because the disclaimer has any 

independent force of its own.  It is also inconsistent with the finding of the Full Federal Court in Jo
. A disclaimer in a promotional brochure may purport to represent that the hn G Glass Real Estate   

corporation does not accept responsibility for the accuracy of the information in that brochure, 

but it will only be effective if it operates to modify the corporation's conduct. 

The case law suggests that disclaimers that appear in small print at the foot of marketing 

brochures are rarely effective to prevent conduct from being found to be misleading or deceptive 

or likely to mislead or deceive.  If misleading conduct has induced a contract, that fact cannot be 

negated by the mere circumstance that there is a statement to the contrary  .  In , for [146] Benlist
example, the disclaimer appeared in a footnote on the back cover of a brochure prepared in 

connection with the sale of a city building, and in another section of the brochure.  The disclaimer 

stated that all descriptions, dimensions and other details "are given in good faith and are believed 

to be correct, but any intending purchasers should not rely on them as statements or 

representations of fact and must satisfy themselves by inspection or otherwise as to the 

correctness of each of them"  .  A disclaimer in similar terms appeared at the foot of the [147]

proposed lease Schedule for the commercial premises in Lezam Pty Ltd v Seabridge Australia Pty Ltd
 , namely that all descriptions, dimensions and other details "are given in good faith and are [148]

believed to be correct but any intending tenant/purchaser should not rely on them as statements 

or representations of fact but must satisfy themselves by inspection or otherwise as to the 

correctness of each of them".  The disclaimer in the marketing dossier prepared by the real estate 

agents in stated  :John G Glass Real Estate [149]
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158.  

159.  

160.  

"The information contained herein has been prepared with care by our Company or it 

has been supplied to us by apparently reliable sources.  In either case we have no 

reason to doubt its completeness or accuracy.

However, neither John G Glass Real Estate Pty Limited, its employees or its clients 

guarantee the information nor does it, or is it intended, to form part of any 

contract.  Accordingly, all interested parties should make their own enquiries to verify 

the information as well as any additional or supporting information supplied and it is 

the responsibility of interested parties to satisfy themselves in all respects."

 See, eg, (1998) 80 FCR 191 at  per Heerey J; [146]          Bowler v Hilda Pty Ltd 207 Burg De

(1999) 162 ALR 639 at  per Burchett J.sign Pty Ltd v Wolki 648-650

   at  .[147]         Benlist (1990) ATPR ¶41-043 51,590

   at  .[148]          (1992) 35 FCR 535 539

   at  .[149]          (1993) ATPR ¶41-249 41,358

In all three cases, the Federal Court found that the disclaimer did not operate to enable the 

conduct of the corporation to be seen as conduct that was not misleading or deceptive or likely to 

mislead or deceive. 

Following paragraph cited by:

 (23 August 2013) Venerdi Pty Ltd v Anthony Moreton Group Funds Management Ltd

(Jackson J)

[9] Thus, the defendants concede that the first defendant’s counterclaim for damages 

for breach of contract cannot be set up as a counterclaim for the loss or damage 

constituted by the first defendant’s liability to the

 (22 December 2009) (Hodgson JA at 1; Macfarlan JA at Italform Pty Ltd v Sangain Pty Ltd

2; Sackville AJA at 58)

the written quotations to supersede the oral representations or, to borrow language 

used by McHugh J in Lachlan Elder (at [160]), “to obliterate the effect of” Italform 

and Mr Foini’s earlier misleading or deceptive conduct

The disclaimer in the present case stated that Lachlan Elder "cannot guarantee [the information's] 

accuracy and interested persons should rely on their own enquiries."  But that disclaimer does not 

allow Lachlan Elder to disclaim personal responsibility for the information conveyed by the 

inclusion of the survey diagram.  In all the circumstances of the case – the prominent display of 

the survey diagram in the brochure, the conduct and statements of Mr Spring when he 

distributed the brochure to the purchasers, the subsequent conduct and statements of Messrs 

Spring and Elder, and the unavailability of the contract of sale until just before the auction – the 
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160.  

161.  

162.  

163.  

164.  

disclaimer did not operate to obliterate the effect of Lachlan Elder's misleading or deceptive 

conduct.  Moreover, as Burchett J acknowledged in  , once misleading or deceptive  Lezam [150]

conduct is shown, the  prevails over the disclaimer. It would be contrary to the consumer Act

protection objects of the statute and to public policy for disclaimers to deny a statutory remedy 

for offending conduct under the   . Act [151]

   at  .[150]         (1992) 35 FCR 535 557

  (1988) 39 FCR 546 at  per Lockhart J, Burchett and Foster JJ [151]          Henjo Investments 561

concurring; (1992) 35 FCR 535 at  per Burchett J.Lezam 557

Order in respect of the appeal

Following paragraph cited by:

 (20 May 2015) (Dorney QC DCJ)Chaskel's Emporium Pty Ltd v Capercorp Pty Ltd

Butcher, held that only if monetary relief (or some other order) is sought by a 

plaintiff who alleges that a particular misrepresentation was made to him or her or it 

does that plaintiff need to establish a causal link...

In my opinion, the appeal must be allowed. 

The cross-appeal and application for special leave to appeal

In relation to the cross-appeal and the application by the vendor for special leave to appeal, I 

agree with the orders proposed by Kirby J and with his Honour's reasons.

KIRBY J.   The question in this appeal is whether the appellants, Mr Jeffrey Butcher and Ms Judith 

Radford, have established error in the approach taken by the courts below to the application of 

the  ("the Act") to their dispute with the respondent, Lachlan Elder Trade Practices Act 1974 (Cth)

Realty Pty Limited. 

Error has been shown.  It requires correction of the orders of the Court of Appeal of the Supreme 

Court of New South Wales  and of the primary judge (Austin J) .  The result has [152] [153]

consequences for a cross-appeal brought by the respondent and also for an application by 

Mr Robert Harkins to reopen an associated application for special leave to appeal that was earlier 

rejected .  Such proceedings were brought defensively in the interests of the respondent and [154]

Mr Harkins.  They need to be considered in the event (as I would hold) that the appeal succeeds.

  (2002) 55 NSWLR 558.[152]          Harkins v Butcher 
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164.  

165.  

166.  

167.  

  [2001] NSWSC 15.[153]          Butcher v Harkins 

 See the reasons of Gleeson CJ, Hayne and Heydon JJ ("joint reasons") at [77].[154]         

The appeal succeeds because of the application of the  to the circumstances. Those Act

circumstances involve dealings between the respondent, a real estate agent, and the appellants, 

would-be purchasers of real property which the agent was seeking to sell on behalf of Mr Harkins. 

Once again, this Court gives the  , with its large purposes of consumer protection and Act

regulation of corporate conduct in Australia, an unduly narrow construction  . That [155]

construction is warranted neither by the language of the  , nor by the stated objects of the Act

Parliament, nor by past authority. 

 cf (1996) 185 CLR 43; (19[155]          Qantas Airways Ltd v Aravco Ltd Marks v GIO Australia Holdings Ltd 

98) 196 CLR 494; Truth About Motorways Pty Ltd v Macquarie Infrastructure Investment 

(2000) 200 CLR 591; (2Management Ltd I & L Securities Pty Ltd v HTW Valuers (Brisbane) Pty Ltd 

002) 210 CLR 109. See also Australian Competition and Consumer Commission v C G Berbatis 

(2003) 214 CLR 51 at   . Holdings Pty Ltd 79-80 [65]-[66]

A corporation engages in "conduct that is misleading"

The simple facts of this case cannot escape certain fundamental realities.  The respondent 

prepared, and an employee of the respondent on its behalf gave to the appellants, a onesheet 

promotional pamphlet depicting (amongst other things) the boundary of the valuable waterfront 

property that the respondent was commissioned by Mr Harkins to sell.  The respondent was 

acting for reward.  The effective boundary so shown was designated by the initials "MHWM" 

(mean high-water mark).  As portrayed in the pamphlet, the "MHWM" line ("the boundary line") 

was well clear of a swimming pool erected in front of a house built on the subject land.  It lay 

between the house and a deep waterfrontage with the Pittwater, an inland waterway north of 

Sydney.  In the courts below it was held that, contrary to the pamphlet, the boundary line actually 

ran through the swimming pool.  

The appellants had made known to the respondent the fact that the location of the boundary line 

was important to them because of plans they had to relocate the swimming pool, so as to afford a 

larger open area in the front of the house for entertainment purposes.  The appellants wished to 

use the property as their residence; but also in connection with a business in which they were 

engaged.  But for the misdescription of the location of the boundary line of the property, the 

appellants would not have bid for the land at auction.  Nor would they have agreed to execute a 

contract as they did.  They wanted to buy a residence, not a "bundle of trouble".  Under that 

contract, a substantial deposit of $200,000 was released to Mr Harkins  .  In consequence of [156]

that fact and other proved circumstances, the appellants suffered loss and damage because of the 

respondent's misdescription of the property.  That loss and damage flowed from the "conduct" of 
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167.  

168.  

169.  

170.  

the respondent, a corporation, in the course of its business in preparing and distributing the 

pamphlet.  It was conduct that was "misleading or deceptive or … likely to mislead or deceive"  [157]

.

   at  .[156]          [2001] NSWSC 15 [67]

 The Act, s  . See joint reasons at .[157]         52(1) [31]

The impediments to recovery under the  , suggested as the ground to permit the respondent to Act

escape liability to the appellants, were disclaimers printed in tiny typeface on each side of the 

pamphlet, together with evidence relating to the relationship of the parties. These considerations 

are now held sufficient to afford the respondent an exemption from liability under the  . I Act

would reject that contention. For me, this is a clear case of the application of the  . The Act

appellants are entitled to succeed. 

The facts, legislation and decisional history

: Most of the background facts are set out in the reasons of Gleeson CJ, The facts and legislation   
Hayne and Heydon JJ ("the joint reasons")  and the reasons of McHugh J .  With a few [158] [159]

additions, to which it will be necessary to refer, and some added comments, I am content to adopt 

the same description of those events.

 Joint reasons at [1]-[20].[158]         

 Reasons of McHugh J at [80]-[82], [89]-[91].[159]         

Contained in other reasons are references to the provisions of the  (ss 52 and 82(1)) chiefly Act

raised by the appeal , together with the relevant pleading of the appellants' cause of action[160] [161]

, the reasons of the primary judge focussing on the printed disclaimer  and the conclusions of [162]

the Court of Appeal relevant to the same and other issues  . Also contained there are some of [163]

the authorities concerning the requirements of the  concerning "misleading or deceptive Act

conduct" as explained both by this Court  and by other appellate courts .  For the [164] [165]

moment, it is sufficient to accept the foregoing.  However, this brings me to the point where I 

differ from the majority.

 Joint reasons at [31]; reasons of McHugh J at [96]-[98].[160]        

 Joint reasons at [31]-[32].[161]         

 Joint reasons at [23]; reasons of McHugh J at [85]-[86].[162]         
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170.  

171.  

172.  

173.  

174.  

175.  

 Joint reasons at [24]-[25]; reasons of McHugh J at .[163]          [87]

 In (1985) 158 CLR 661 at  . See joint reasons at .[164]          Yorke v Lucas 666 [38]

 See joint reasons at [61]-[76]; reasons of McHugh J at [111]-[112], [139]-[149].[165]         

In these reasons, I will use the same descriptions as appear in the joint reasons.  Thus, I will call 

the appellants "the purchasers", the respondent "the agent", Mr Harkins "the vendor" and the 

subject land, facing the Pittwater, "the Rednal land"  .[166]

 Joint reasons at .[166]          [1]

At the heart of the difference between my reasons and those of An essential difference of approach:  
the majority lies a different conception of the intended operation of the provisions of the  invokAct

ed in this case. If, in a transaction such as was entered into between the parties, liability under the 

 may be escaped in circumstances such as these (and particularly by reliance on a printed Act

disclaimer of the kind involved in this case) this Court might just as well fold up the  and put it Act

away so far as dealings between real estate agents and purchasers are concerned. By similar 

printed disclaimers, such agents and others like them will walk straight out of the operation of the 

 in many and varied circumstances. Act

Neither the printed disclaimers nor the other circumstances the agent relies upon, permits it to 

avoid the  . Adopting such a view of the  would not only be contrary to its proclaimed Act Act

objectives. It would also be destructive of the beneficial operation of the  in requiring Act

corporations, engaged in trade and commerce in Australia, to desist from conduct that is 

misleading or deceptive or likely to mislead or deceive. 

: The Act is intended, relevantly, to afford recovery to persons who The large purposes of the  Act   
suffer loss or damage by conduct in contravention of Pt V. Yet, in some ways more important, s 52

 of the  is addressed to the impugned conduct of corporations engaged in trade or (1) Act

commerce. That subsection sets standards for corporate behaviour, care and responsibility. 

Disclaimers there can be. But, if they are to be effective, the language of the  , legal authority Act

and legal principle suggest that they must be made much more clearly than those invoked here 

were. 

Tiny printed disclaimers and inferences to be implied from the facts would not ordinarily have 

the effect of exempting a corporation from the regime established by the  . The interpretation Act

now adopted reduces the  to a paltry thing of little real protection for the multitude of persons Act

whom the Parliament intended to protect. It is inappropriate for this Court to send a signal to the 

industry of corporate real estate agents, and other industries, that they can avoid the 

requirements of the  by the simple expedient of publishing disclaimers illegible to many eyes Act

and easily overlooked. It is no answer to the operation of the  that those who suffer damage by Act

"conduct that is misleading" can be expected to get their own solicitors and surveyors to advise 

them. In many cases, they can. But the  takes effect first and independently of that entitlement. Act
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175.  

176.  

177.  

178.  

179.  

It imposes duties and liabilities. In this case, those duties and liabilities applied to the agent and 

were contravened. 

Response to the agent's arguments

: The foregoing distinction explains the source of the difference between the General considerations   
joint reasons and my own. However, my approach is reinforced by the established authority of 

the courts concerning the operation of ss  and  of the  and by expert commentary on 52(1) 82(1) Act

the  . Act

From soon after the  's enactment, this Court has emphasised that s  , being expressed in very Act 52

general terms, is designed to have a "broad reach" .  Its purpose is to protect the consuming [167]

public from identified trading practices, specifically from being misled or deceived by the conduct 

of corporations  . It is not necessary for the party seeking relief under the  to establish an [168] Act

intent to mislead or deceive on the part of the impugned corporation. Such an intent is not an 

essential element to establish contravention of s  of the   .  It was not suggested in the 52(1) Act [169]

present case that the agent set out deliberately to mislead or deceive the purchasers.  Fraudulent 

misrepresentation was initially alleged against the vendor.  It was not established.  That failure, 

properly, had consequences for the costs order substituted by the Court of Appeal for that made 

at trial  .[170]

  (1978) [167]         Hornsby Building Information Centre Pty Ltd v Sydney Building Information Centre Ltd 

140 CLR 216 at  per Stephen J; see also 225 Henjo Investments Pty Ltd v Collins Marrickville Pty Ltd 

(1988) 39 FCR 546 at  .(No 1) 554

  (1977) 16 ALR 181 at  per Bowen CJ,  [168]          World Series Cricket Pty Ltd v Parish 186-187 199-200

per Brennan J; see (1978R v Federal Court of Australia; Ex parte Pilkington ACI (Operations) Pty Ltd 

) 142 CLR 113 at  per Mason J.128

   at  .[169]          Hornsby Building Information Centre (1978) 140 CLR 216 228

   at   , applying (1874) LR 10 Ch App 96 at [170]         (2002) 55 NSWLR 558 576 [96] Parker v McKenna 123

per Lord Cairns LC.

However, the absence of a suggestion of deliberate deception is in no way fatal, or ultimately even 

relevant, to the case brought by the purchasers against the agent. The language of the  is Act

expressed in the alternative ("conduct that is misleading  deceptive").  It was therefore enough or
for the purchasers to demonstrate that the agent's conduct was "misleading".  

Following paragraph cited by:

 (06 March 2012) (Edmonds J)Mercland Investment Group Pty Ltd v Duncalm Pty Ltd

[15] For conduct to be misleading or deceptive it is not necessary that it convey 

express or implied representations [Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 

CLR 592 at 603 [32], 624–625 [108], 646 [179]]
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179.  

180.  

181.  

182.  

In his reasons , McHugh J demonstrates, by reference to a line of decided cases, that, for the [171]

purposes of s  , "conduct" is not limited to "representations", and that representations as 52

understood in the general law need not be proved to have been made for a claim under s  to 52

succeed. So much is also accepted by the majority in their joint reasons  . "Conduct" is a [172]

broader word, deliberately chosen. It is deployed in the  , a consumer protection statute, to Act

give it a wide application to activities that are likely to mislead or deceive consumers. 

 Reasons of McHugh J at [102]-[110].[171]        

 Joint reasons at .[172]         [32]

Even if, however, the purchasers were confined in their claim to "conduct" constituted by the 

"representations" made by the agent  , that conduct was, in my view, unarguably [173]

"misleading".  It involved the preparation and distribution of a pamphlet that identified the 

boundary of the subject land by reference to the MHWM line, well outside the swimming pool on 

the Pittwater side of the property.  As this was found to be incorrect  , subject to the [174]

disclaimers and the other supposed grounds of exemption, the case of "conduct that is misleading" 

was made out. The provisions of the  for the protection of the purchasers were therefore Act

engaged. Under s  of the  , the purchasers thus became entitled to recover the "loss or 82(1) Act

damage [caused] by [that] conduct … by action against that other person", that is, the agent.

 Joint reasons at [32]; cf (1988) 39 FCR 546 at  .[173]         Henjo 555

 The primary judge found that the mean highwater mark traversed the swimming pool [174]        

on the subject land:  at  . This was contrary to the appearance of the [2001] NSWSC 15 [80]-[82]

location of the mean highwater mark indicated in the published diagram.

: So what are the reasons relied on by the agent to escape what The supposed contextual exemptions   
seems to be a fairly clear case of a corporation engaging in "misleading" conduct?  Various 

arguments have found favour with the majority.  They do not convince me.  

First, it is suggested that the agent did no more than to convey representations to the purchasers 

concerning the Rednal land that were being made by the vendor. I cannot accept this 

interpretation of the facts. It would impermissibly erode the operation of the  which, by its Act

terms, applies to corporations for their  conduct. The agent chose to convey the own
representations that it did. For that conduct, it must accept accountability measured against the 

requirements of the  . Others may indeed be liable, either under the  or by virtue of other Act Act

legal breaches. But the  is addressed to the "conduct" of corporations. Corporations must Act

conform to its requirements. If  engage in "misleading" conduct, it is no excuse that  may they others
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182.  

183.  

184.  

185.  

have done so too.  The primary judge specifically found that the agent's pamphlet conveyed a 

representation as to the location of the pool wholly within the freehold  and that the vendor's [175]

conduct in that respect was misleading or deceptive  .[176]

   at ,  .[175]         [2001] NSWSC 15 [115] [128]-[130]

   at  .[176]         [2001] NSWSC 15 [144]

This was not a case where the agent was merely passing on information supplied by another 

within the words used by this Court in  .  Nor was it a case where the agent was  Yorke v Lucas [177]

simply passing on the information "for what it is worth".  Nor was it an instance where 

information was incorporated by a course of past dealings between the parties  .  Here, in a [178]

unique dealing, the agent was performing the corporation's precise function, namely promoting 

the sale of the subject land to purchasers and describing that land.  The agent did not have to 

include in its pamphlet the diagram showing the boundary line designated by the mean high-

water mark.  Having done so, it was obliged to accept the legal consequences.  Clearly, its conduct 

occurred in the performance of its professional activity as a corporate real estate agent.  Moreover, 

it acted as it did for its own economic advantage.  It stood to gain the agent's fee for the sale of the 

property.  The more attractive it could make the property seem, the more likely was it to succeed 

in effecting a sale.

   at  .[177]         (1985) 158 CLR 661 666

 cf [1971] VR 749; [178]         D J Hill & Co Pty Ltd v Walter H Wright Pty Ltd McCutcheon v David 

[1964] 1 WLR 125; [1964] 1 All ER 430.Macbrayne Ltd 

Self-evidently the agent would have known that the position of the boundary line of the land 

abutting the Pittwater was likely to be important to a purchaser.  The property had 

advantages.  These were shown to excellent effect in the pamphlet prepared by the agent.  The 

large photograph of the deep waterfrontage of the land, viewed from the water, was the dominant 

image of the pamphlet, and understandably so.  That was the property's chief selling 

point.  However, the property also had an obvious defect.  This was the very high development-to-

land ratio.  Most of the subject land was taken up by the three developments shown in the 

diagram.  They were an extremely large garage, the "brick house" residence and the swimming 

pool.  This left a relatively small area between the "brick house" and the Pittwater available for use 

by a purchaser for living and entertainment purposes.  The limits of the availability of the land for 

such purposes were fixed by the line shown on the deposited plan constituted by the mean high-

water mark.  As the agent would well have known, that line was therefore of great significance to 

potential buyers.  It indicated the extremity of the land available for redevelopment by a 

purchaser. 
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185.  

186.  

187.  

188.  

189.  

190.  

Moreover, whereas the boundary line indicated in the diagram would have been of importance to 

virtually every purchaser, it was (as the agent knew) of special importance to the 

appellants.  Mr Butcher made clear the importance of securing a larger open space for 

entertainment and that a redesign of the position of the pool would be necessary.  He did this in a 

conversation with Mr Elder, a director and principal of the agent.  The primary judge accepted 

what Mr Butcher said in this regard.  It was not relevantly the subject of much contest.  

The only available inference therefore is that Mr Elder, for the agent, affirmed the correctness of 

the survey diagram by his response to Mr Butcher's plans to reposition the swimming pool  .  [179]

Certainly, he said nothing to indicate any doubts concerning the description in the diagram of the 

position of the mean high-water mark and the boundary that it apparently signified.

 See  at , ,  .[179]         [2001] NSWSC 15 [16]-[17] [22] [26]

It follows that this was not a case of immaterial "puffery" about a property for sale by a real estate 

agent, as might sometimes appear innocently enough in a promotional pamphlet.  It was a 

representation of a very important detail concerning the subject property.  Important for virtually 

every purchaser of such a valuable piece of land.  Specially important for the appellants because 

they had made that fact known to the agent.

Secondly, I cannot agree that personal characteristics of the parties  in some way exempted [180]

the agent from the obligations imposed by the  to avoid "misleading" conduct in its pamphlet. Act

For example, the facts that Mr Butcher had at one stage enjoyed a high profile as a former 

professional football player, was a successful businessman, had decided with Ms Radford to 

engage in a venture of prudent investment in real estate or was intelligent, shrewd and self-reliant 

are all ultimately irrelevant considerations. It may be true that the  is vigilant to protect the Act

weak, the impressionable and the vulnerable. But there is nothing in its language, or purpose, to 

exclude from its protection, in a proper case, domestic partners who rely on the printed material 

of a real estate agent when proceeding to purchase a significant parcel of land.

 Joint reasons at .[180]         [41]

Throughout Australia it is not at all uncommon for individuals and couples to endeavour to 

improve their economic position by acquiring, and ultimately reselling, valuable parcels of real 

property. To exclude from the protections of the  those who do so, because they are investors Act

or shrewd and so forth is as irrelevant to the language and purpose of the  as to exclude them Act

because they were once professional footballers. The  is a law of general application. It focuses Act

on the conduct of corporations. None of the personal considerations nominated in this case, to 

exclude the purchasers from the  's protection, is in the slightest convincing. Act

https://jade.io/article/130358
https://jade.io/article/130358/section/1310
https://jade.io/article/130358/section/140724
https://jade.io/article/130358/section/140175
https://jade.io/article/224884
https://jade.io/article/224884
https://jade.io/article/68508/section/140829
https://jade.io/article/224884
https://jade.io/article/224884
https://jade.io/article/224884
https://jade.io/article/224884


 BarNet publication information  -    Date: Thursday, 27.08.2020 - - Publication number: 7358261 - - User: anonymous

190.  

191.  

192.  

193.  

194.  

Thirdly, it is true that land title can sometimes give rise to complex questions of law and fact  . [181]

I would accept that, especially in the purchase of a valuable allotment of land, purchasers will 

ordinarily be expected to obtain competent legal advice of their own. However, that consideration 

is extraneous to the issue of whether a corporation, dealing with the purchaser, has breached its 

own anterior and separate legal obligation not to engage in "conduct that is misleading" under the 

 . Act

 Joint reasons at .[181]          [43]

In a particular case, an issue might be presented as to whether the chain of causation of the 

purchaser's loss or damage (signified by the preposition "by" in s  of the  ) has been 82(1) Act

snapped. However, in the present case, it would not have been in the least unreasonable, given 

the exigencies of the sale of the land by auction, for any detailed examination of the line marking 

the waterfront boundary of the property to be conducted by the solicitors  the purchasers had after
agreed to acquire the land at the notified auction on 18 February 1997.  That is what the 

purchasers did.  It was at the auction that the purchasers suffered their damage.  They did so 

because they then took steps that included the acceptance of legal liability to the vendor.  That 

liability was incurred because of the factual misrepresentation (as it was found) that the boundary 

line of the acquired land was clear of the swimming pool on the waterfront side of the Pittwater.  

Assuming that it was ever the inclination of the purchasers to become involved in a contest over 

disputed title, and before there was time to conduct and resolve title investigations, the agent's 

pamphlet made a representation to the purchasers of the whereabouts of the boundary line to the 

land offered for sale.  It was a representation of significance.  On the face of the pamphlet, there 

was nothing to suggest that it was anything but a representation of an undisputed fact, namely 

where the boundary line lay.  

Lawyers know that title boundaries, particularly where fixed by reference to mean high-water 

mark, can sometimes present complex questions  . However, the  is not concerned with [182] Act

the classification of what conduct is "misleading" to lawyers. It is sufficient that it should be 

"conduct", as the preparation and supply of the agent's pamphlet certainly were. The  protects Act

people such as the purchasers. As a former footballer engaged in a business of carpet cleaning, Mr 

Butcher and his partner could scarcely be expected to have a familiarity with the nuances of land 

law. But they could be expected to observe the pamphlet provided to them on behalf of the 

vendor and to see the boundary line clearly shown in the diagram reproduced there. The only 

inference available from that diagram was that the mean high-water mark boundary line was well 

clear of the swimming pool. And, as found, that was incorrect and "misleading".

  (1966) 115 CLR 342; cf Moore, "Land by [182]          Lanyon Pty Ltd v Canberra Washed Sand Pty Ltd 

the Water", (1968) 41 532.Australian Law Journal 
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194.  

195.  

196.  

197.  

Fourthly, it matters not whether the agent or someone else was the original source of the 

information in the pamphlet . It was by the conduct of the agent that the pamphlet was [183]

prepared and distributed in support of its corporate activity undertaken for its own profit. Under 

the  , the agent was liable for that conduct. At least it was liable unless it made it plain that it Act

was not the source of the information or that it was merely passing the information on "for what it 

is worth". That was not the proper characterisation of the agent's pamphlet and the diagram that 

the agent included in it. 

 Joint reasons at [53]; reasons of McHugh J at [113]-[124].[183]         

The significance of the information, its importance to potential buyers, and specifically to the 

purchasers, was clear.  The size of the agent's commission is not determinative  . But the fact [184]

that this was "conduct" of a corporation engaged in trade or commerce was conclusive of the 

application of the  to such "conduct". Prima facie, once the conduct was shown to be Act

"misleading", as the misdescribed boundary line was found to be, that was enough. The 

purchasers were entitled to invoke the  to recover the amount of loss or damage occasioned to Act

them by such misleading conduct. 

 Joint reasons at .[184]          [57]

To classify the pamphlet as the vendor's document would be to ignore its markings, nature and 

purpose.  The business identity of the agent appears prominently on both sides of the 

pamphlet.  The pamphlet originated in the agent's office.  It was designed for the agent to achieve 

the sale that the agent was seeking to effect on behalf of the vendor.  It contained promotional 

photographs and statements inferentially prepared by or for the agent.  As befitted such a 

valuable property (inevitably involving a substantial agent's fee) the document is attractive and 

seemingly accurate . But in an important respect, it was found to have been inaccurate. The [185]

appearance, impression, character and object of the document deny any suggestion that it was 

someone else's document. It was the agent's production. Save in the one critical particular, it was a 

professional job, intended to perform the agent's function as such. For its contents, the  requireAct

d the agent, as a corporation, to accept responsibility for any misleading or deceptive conduct.

 The pamphlet included specific and precise information as to the land area (890 square [185]         

metres) and as to current rates (council rates $2,931.75 per annum, water rates $87.90 per 

quarter (plus usage) and a permissive occupancy fee ("$900 approx")).
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197.  

198.  

199.  

200.  

201.  

The allegedly "extreme consequences" considered during the hearing of this appeal, and now 

repeated by the joint reasons  , of liability for other possible representations conveyed in [186]

pamphlets such as the agent's are not relevant to (and should not distract this Court from) the 

question whether the representation  made by the agent in this case contravened s  . actually 52

Whether, for example, a pamphlet advertising land for sale amounts to a representation by a 

pamphlet's author that the vendor has a good title to the land  is not a question requiring [187]

resolution in this case; I would reserve comment on such a question to a case that squarely raises 

the point.  However, what the agent's pamphlet  expressly indicate was the location of the did
boundary line in the survey diagram. That indication put the representation distinctly within the 

purview of the  . This Court's function is to resolve questions before it. We are deflected when Act

we needlessly resort to hypotheticals not relevant to the question in issue. 

 Joint reasons at .[186]          [59]

 See joint reasons at .[187]         [59]

The written disclaimers are ineffective

: The foregoing analysis brings me to the core of the agent's Disclaimers in the context of the  Act   
claim for exemption from the operation of the  . Its argument was advanced even if otherwise Act

the  was found to apply by reason of misleading conduct on the part of the agent. Act

The agent relied on the two printed disclaimers appearing on each side of the agent's 

pamphlet.  The terms of the disclaimers are set out below  .  Neither of them, nor both of [188]

them together, has the consequence urged by the agent.  With respect, I do not agree that the 

disclaimers should be read in the way suggested by the primary judge  , upheld by the Court [189]

of Appeal  and now by the majority of this Court.[190]

 These reasons at .[188]          [201]

   at  .[189]          Butcher [2001] NSWSC 15 [169]

   at   .[190]         Harkins (2002) 55 NSWLR 558 566-570 [37]-[52]

: As a matter of evaluation of the facts, it is misleading to read the The disclaimers' tiny typeface   
disclaimers as if they appeared with equal prominence along with other details, as might be 

inferred from the reproduction of their text in judicial reasons.  A number of larger typefaces are 

used in the document.  The disclaimers, however, appear in a typeface that can only be described 

as tiny.  That on the rear of the pamphlet is even smaller than that on its face.  The only print 

appearing in the document that is smaller comprises some of the handwritten details of the 

surveyor's diagram, inferentially photo-reduced and reproduced on the reverse of the pamphlet.  
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201.  

202.  

203.  

204.  

A youth with 20/20 vision could possibly read the disclaimers without undue difficulty.  But I 

doubt that any ordinary adult could do so without some form of magnification.  I reproduce in 

these reasons both the disclaimers in the typeface in which they each appear in the agent's 

pamphlet and, for purposes of comparison, the typefaces appearing immediately next to them on 

the pamphlet page :[191]

Side 1:

"North East Facing Deep Waterfront"

"Lachlan Elder Realty Pty Ltd ACN 002 332 247.  All information contained herein is gathered from sources 

we believe to be reliable.  However we cannot guarantee it's [sic] accuracy and interested persons should 

rely on their own enquiries."

Side 2:

 Necessarily, appearing as they do here in judicial reasons that focus on their legal [191]         

significance, and positioned at a different place on the page, the disclaimers attract an 

attention in these reasons that they do not enjoy in the agent's pamphlet.

" " L.J. Hooker Mona Vale

"nobody does it better "

TM

" All information contained herein is gathered from sources we deem to be 

reliable.  However we cannot guarantee it's [sic] accuracy and interested persons 

should rely on their own enquiries.  Williams Design Associates ph …"

: Disclaimers of such a kind must be considered as they appear in a Viewing disclaimers in context   
pamphlet designed to communicate information to the recipient.  The cover comprises a large 

and arresting photograph of the property with inserted smaller photographs, also attractive.  The 

print size of most of the text is large and clear to read, much of it without the need for 

magnification.  The diagram on the reverse is also clear enough.  At least, this is so as it shows the 

boundary line, the subject of the present dispute.  

In such a context, the typeface used for the printed disclaimers suggests (and I think was intended 

to suggest) that the ordinary person reading the pamphlet did not need to bother with 

information so insignificant that it could be reproduced in such a typeface.  In the agent's 

document of attractive photographs and bold assertions, clearly and sharply displayed (such as 

"North East Facing Deep Waterfront" on both sides and with the inscription "L J Hooker, Mona 

Vale, Nobody Does it Better"), who would bother to read written disclaimers presented in such 

tiny print?

: This impression is reinforced by the position in which the Presentation of the disclaimers   
disclaimers appear on the document.  Both appear below the line.  That is to say, the one on the 
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204.  

205.  

206.  

207.  

208.  

front appears below the attractive photographs that capture and hold the eye.  On the reverse 

side, the disclaimer appears in even smaller typeface:  below a dark line that crosses the entire 

page.  

Presentationally, these disclaimers do not appear as true communications to the readers of the 

pamphlet.  They are placed symbolically outside the sphere of such communication.  It is as if the 

agent (or the designer on behalf of the agent) is telling the reader of the pamphlet in its 

layout:  "You don't need to worry about this.  If it had been important, we would not have put it 

where it is and printed it in such an unfriendly size."  

Such a presentation of the disclaimers can be likened to the minuscule notes, published in 

obscure places in official reports, which, examined with a magnifying glass, typically disclose 

insignificant information, such as the identity of the government printer, the designer or some 

other data immaterial to the majority of readers.  To suggest that such subscriptions constitute a 

communication of meaningful information is to defy common experience and half a century of 

legal efforts to discourage such ploys by denying them legal effectiveness  .[192]

  (1906) 4 CLR 379 at  per O'Connor J, affd [192]          The Balmain New Ferry Co Ltd v Robertson 390 Ro

[1910] AC 295 (PC); [1971] 2 bertson v Balmain New Ferry Co Ltd  Thornton v Shoe Lane Parking Ltd 

QB 163 at  ; [1973] QB 400 at  ; 169 Gillespie Bros & Co Ltd v Roy Bowles Transport Ltd 415 Oceanic 

(1988) 165 CLR 197 at ,  ; Sun Line Special Shipping Co Inc v Fay 204-205 229 Baltic Shipping Co v 

(1991) 22 NSWLR 1 at ,  (CA).Dillon (The Mikhail Lermontov) 8-9 24-25

: Mr Butcher (for the purchasers) asserted that he had not read No oral reinforcement of disclaimers   
the disclaimers before the contract to buy the Rednal land was executed.  He did, however, see 

and rely on the mean high-water mark boundary line appearing in the diagram reproduced in the 

pamphlet.  The finding by the primary judge that the purchasers would not have acquired the 

land had they known that the mean high-water mark traversed the swimming pool, indicates an 

acceptance that the written disclaimers had not entered into the purchasers' conscious evaluation 

of the communications in the pamphlet.  Having regard to the totality of the circumstances and 

the appearance of that document, this conclusion is unsurprising.  

An employee of the agent initially gave the pamphlet to Mr Butcher.  That employee did so on 

behalf of the agent which, as a corporation, could only act through its officers and 

employees.  According to Mr Butcher, at the time he was given the multicoloured pamphlet the 

employee said  :[193]

"These are all the details for the property.  You have a full coloured brochure on the 

front and all the council outgoings land survey etc on the rear.  That is everything you 

need to know."

   at  .[193]          [2001] NSWSC 15 [16]-[17]
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209.  

210.  

211.  

212.  

Save for the printed disclaimer, neither the employee nor Mr Elder, for the agent, indicated any 

doubt or question concerning the boundary line obliging prior investigation.  In particular, the 

agent took no steps to ensure that its name was neither associated with, nor supported the 

accuracy of, that part of its pamphlet that included the survey diagram  .[194]

  (1998) 81 FCR 149 at  .[194]          Amadio Pty Ltd v Henderson 257

It was accepted on behalf of the purchasers that, by clear disclaimers, corporations such as the 

agent could exempt themselves from liability for "conduct that is misleading".  They could do so 

by clearly drawing to notice specific matters that should first be checked by the 

consumer.  Alternatively, by clear communication, written or oral, they could indicate that the 

corporation is merely passing on information supplied by others "for what it is worth".  In the 

agent's pamphlet, there were no such clear indications in writing or print.  Nor were they ever 

offered orally, or separately in writing, by Mr Elder or anyone else on behalf of the agent.  

By holding that the printed disclaimer in this pamphlet was effective to exclude liability under the 

 , this Court, in my respectful view, strikes a blow at the  's intended operation. Henceforth, Act Act

in effect, the  may not operate to protect the ordinary recipient of the representations of Act

corporations engaged in trade or commerce. Many such corporations will be encouraged by this 

decision to believe that they can avoid the burdens of the  by the simple expedient of tucking Act

away in an obscure place in minuscule typeface a disclaimer such as now proves effective. This 

approach is contrary to the language and purpose of the Parliament. 

: The approach that I favour is consistent with the way that The trend of authority on disclaimers   
intermediate courts have considered disclaimers when relied on by corporations that are 

otherwise in default of the  . Of course, each case depends on its own facts and on the terms, Act

size, prominence and context of the disclaimer in question. Also relevant is whether, on the 

particular question, the parties had the advantage of legal advice  .  However, I could find no [195]

case where an Australian court has upheld a printed exemption with an equivalent lack of 

prominence, content and communicative force to that now upheld  .  A similar unwillingness [196]

is observable in the courts of other countries  , reluctant to allow claims to rescind land sale [197]

contracts for misrepresentation to be defeated by contractual exemptions.

  (1983) 48 ALR 667 at [195]          H W Thompson Building Pty Ltd v Allen Property Services Pty Ltd 673-

 .674

 cf (1985) 7 FCR 375 at  ; (1986) 69 [196]          Petera Pty Ltd v EAJ Pty Ltd 378 Byers v Dorotea Pty Ltd 

ALR 715; (1987) 71 ALR 553; (1987)Bateman v Slatyer Clark Equipment Australia Ltd v Covcat Pty Ltd 

71 ALR 367 at  ; (1988) ATPR ¶40-838; 371 Phillip & Anton Homes Pty Ltd v The Commonwealth Keen

(1989) 67 LGRA 238; Mar Corporation Pty Ltd v Labrador Park Shopping Centre Pty Ltd Netaf Pty 

(1990) 26 FCR 305; (1992) 35 FCR Ltd v Bikane Pty Ltd Lezam Pty Ltd v Seabridge Australia Pty Ltd 

535.
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212.  

213.  

214.  

215.  

  [1982] 1 WLR 495; [1982] 1 All ER 634, cited by Pincus J in [197]         Walker v Boyle Byers (1986) 69 

 at  ; see also [1978] 1 WLR 1128; [1978] 2 All ER ALR 715 724-725 Laurence v Lexcourt Holdings Ltd 

810.

The pattern of past Australian decisions on this topic is unsurprising. The  generally sets its Act

face against contractual exemptions  . Yet this, in effect, is what a printed disclaimer seeks to [198]

secure. To treat the disclaimers in the present case as effective is difficult to reconcile with the 

high national and economic purposes of the  . At the very least, if a disclaimer is propounded Act

to exempt a corporation engaged in trade or commerce in Australia from the important 

obligations of the  , it is reasonable to demand that this be done clearly, emphatically and so as Act

reasonably to impinge on the consciousness of persons who thereby lose protections enacted by 

the Parliament for their benefit  .  [199]

 The Act, s 68.  See also s 68A; cf (1990) 41 [198]          Indico Holdings Pty Ltd v TNT Australia Pty Ltd 

NSWLR 281 at  . The position under the 1977 (UK) appears to 285-286 Unfair Contract Terms Act 

be similar:  Furmston (ed), , 2nd ed (2003) at 611 [3.67].The Law of Contract

 Davis and Seddon, , (2003) at 466-467 .[199]          The Laws of Australia:  Contract [85]

The disclaimer in the present case is neither as detailed nor as prominent as that described in John 
 .  It is true that the real estate agents  G Glass Real Estate Pty Ltd v Karawi Constructions Pty Ltd [200]

involved in promoted themselves as investment consultants.  However, the present John G Glass 
was hardly a case where the agent was selling an ordinary suburban bungalow.  Self-evidently, 

this was a substantial transaction for vendor, agent and purchasers alike.  And the boundary line 

was included in the pamphlet because it could reasonably be anticipated that it might be relevant 

to potential purchasers, as in fact it was to these purchasers.  For the lay recipient, the pamphlet 

communicated the location of the waterfront boundary.  It did so by the actions of the agent in 

including the surveyor's diagram in its publication as it did .[201]

  . The terms of that disclaimer appear in the joint reasons at  .[200]         (1993) ATPR ¶41249 [62]

 Reasons of McHugh J at [131]-[136]; cf joint reasons at [50]-[51].[201]        

The disclaimer that succeeds in this case is also neither as ample nor as prominent as that used by 

the real estate agent in  .  In that case, Burchett J said,  Benlist Pty Ltd v Olivetti Australia Pty Ltd [202]

correctly, that courts must be on their guard against perpetrators of misleading conduct resorting 

to such disclaimer clauses to "evade the operation of the "  . The decision in  Trade Practices Act [203]

the present case rewards illegible disclaimers and promises that, in the future, documents 
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215.  

216.  

217.  

218.  

including them stand a real chance of avoiding the operation of the  . With all respect, that is Act

not the message that I believe this Court should give to real estate agents or any other corporate 

group. It is contrary to the purposes of the  .Act

  . The terms of that disclaimer appear in the joint reasons at  .[202]         (1990) ATPR ¶41043 [36]-[37]

   at  .[203]         (1990) ATPR ¶41043 51,590

: In its nature, self-interest often inclines parties to attempt to Disclaimers and commercial reality   
limit proper warnings and to seduce consumers with attractive communications, unembarrassed 

by messages of restraint. Where the  would otherwise attach, it is important for this Court, like Act

virtually all intermediate courts before this case, to insist that, to be effective, written disclaimers 

must be clear, detailed and prominent. None of those adjectives applies to the two disclaimers in 

this case. So far as the written disclaimer on the reverse side of the pamphlet is concerned, a quick 

reading would suggest (as the joint reasons acknowledge  ) that it is aimed to let the designer [204]

off the hook, saying nothing at all about the agent.  

 Joint reasons at .[204]         [49]

For centuries, lawyers have lamented the disinclination of their clients to read the fine print of 

documents.  For a long time they have realised that it usually takes binding obligations of 

professional duty, a peculiar turn of mind and strong spectacles to combine in that result  .  W[205]

hatever they should do in theory, ordinary people cannot be converted to reading hidden 

messages contained in tiny print.  It requires a large measure of judicial self-deception to say that 

the purchasers  have read the written disclaimers invoked here. The decisions of the judges should
below in this case are out of line with the general approach of intermediate courts with larger 

experience in the application of the  .Act

 Ordinary readers are commonly preoccupied by other considerations and do not have [205]        

the patience let alone the understanding to read such terms without having them specifically 

drawn to notice either orally or by some printed or written emphasis:  Sydney Corporation v 

(1965) 114 CLR 481; West MacRobertson Miller Airline Services v Commissioner of State Taxation 

(1975) 133 CLR 125 at  ; (1990) (WA) 136-137 China Ocean Shipping Co Ltd v P S Chellaram & Co Ltd 

28 NSWLR 354; Davis and Seddon (eds), , (2003) at 466-467 .The Laws of Australia:  Contract [85]

: The approaches adopted by intermediate courts have Expert commentary reinforces the conclusion   
not only been described by expert commentators.  They have been strongly endorsed by them 

with reference to applicable considerations of legal principle and policy.
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219.  

220.  

221.  

Thus, Professor Davis and Dr Seddon in their new compilation  The Laws of Australia:  Contract [206]

, drawing on a painstaking analysis of all the cases, say:

"The courts have been very consistent in ruling that attempts to exclude liability for 

breach of s  of the  , or its equivalents, 52 Trade Practices Act 1974 (Cth)  Fair Trading Act
will be unsuccessful.  It is, of course, possible to qualify a statement so that it will not 

be misleading, but this must be done as part of the statement and not in some separate 
"contractual clause.

In short, the qualification must make any exemption very obvious to those unfamiliar with 

it.  The more harsh the exemption, the stricter has been the approach of the courts to the duty of 

the party that seeks to rely upon it to draw it to specific notice  .  The finer the "fine print", the [207]

more readily will a court draw a conclusion that insufficient notice has been given, so as to take 

the provision outside the operation of an effective exemption.

 (2003) at 485 [99] (emphasis added, footnotes omitted).[206]        

   at  .[207]         Oceanic Sun Line (1988) 165 CLR 197 229

In the Australian edition of  , Dr Seddon and Professor Cheshire and Fifoot's Law of Contract [208]

Ellinghaus reinforce these conclusions:

"[T]he courts have consistently argued that an exemption or exclusion clause in no 

way diminishes the stark reality of a breach of s  or its equivalents, namely, that the 52

representee was misled …

It may be possible for an exclusion clause to remove the misleading effect 

of earlier conduct but the chances of a court being persuaded of this are 

very small indeed …

The presence of such a clause may in fact exacerbate the misleading 

nature of the impugned conduct ... 

In the face of this failure of exemption clauses, ingenious arguments have 

been employed to try to persuade courts to give effect to such clauses 

…  But to no avail."

 8th Aust ed (2002) at 591-592 [11.133] (footnotes omitted).[208]        

Similar conclusions have been reached by commentators in other countries  . The language [209]

of the  , as well as legal authority, principle and policy suggest that this Court should not waver Act

on this point. I dissent from the conclusion that we should do so in this case. 
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221.  

222.  

223.  

224.  

225.  

226.  

227.  

 Phang, , 2nd Singapore and Malaysian ed [209]         Cheshire, Fifoot and Furmston's Law of Contract

(1998) at 291 ff.  In Furmston (ed), , 2nd ed (2003) at 34 [1.48], the authors The Law of Contract

point out that such controversies are to be viewed in the context of a large debate in contract 

law that followed the attempt in the middle of the twentieth century to use disclaimers and 

exemption clauses in standard form consumer contracts. Provisions such as s  of the  mus52 Act

t be read against this background (referring to Suisse Atlantique Société d'Armement Maritime 

[1967] 1 AC 361; and Kessler, "Contracts of Adhesion – SA v N V  Rotterdamsche Kolen Centrale 

Some Thoughts About Freedom of Contract", (1943) 43 629).Columbia Law Review 

Appeal, cross-appeal and application

: The result is that the purchasers have shown error on the part of the The appeal should be allowed   
Court of Appeal.  That Court should have corrected the erroneous approach to the disclaimers 

adopted by the primary judge.  This conclusion requires that the appeal be allowed.

Because this is a minority view, I will deal more briefly with the consequences of my conclusion 

for the remaining proceedings before this Court.  

: First, the agent cross-appealed defensively to assert an entitlement The cross-appeal should succeed   
to contribution from the vendor, in the event that it was held liable under the  . During the Act

hearing, the agent was given leave to file a cross-appeal against the orders of the Court of Appeal 

dismissing, as unnecessary, the claim to contribution from the vendor. The vendor was present in 

court, by his counsel, when that leave was granted.

The agent did not seek to argue the cross-appeal.  It asked simply that there be a remitter to the 

Supreme Court to decide the consequential claim for contribution from the vendor.  As the agent 

wishes to contend that any error in the diagram, reproduced in the pamphlet, is that of the 

surveyor's drawing provided to it by or for the vendor, it is obviously just that it should have the 

opportunity of advancing its case for such relief.  I would so order.

: Secondly, and also defensively, the vendor appeared at the The vendor's case should not be reopened   
hearing of the appeal to support a motion to reopen his application for special leave to 

appeal.  Special leave had earlier been denied to the vendor.  He wished to advance arguments 

similar to those raised by the agent in a notice of contention.  

The vendor and the agent sought to argue that the boundary of the Rednal land had changed by 

accretion because of the shifting contours inherent in the definition of the land by reference to 

"the mean high-water mark" .  Amongst other things, these arguments sought to contend that [210]

the consequence of changes in the mean high-water mark at the Pittwater was that the boundary 

line of the Rednal land, fixed by reference to that identification, did not in fact pass through the 

swimming pool on the land.  On the contrary, it was on the Pittwater side of the swimming 

pool.  If this could be shown, by a mixture of law, chance and tidal movements over decades, the 

result might be that the surveyor's diagram, reproduced in the agent's pamphlet, could (contrary 
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227.  

228.  

229.  

230.  

231.  

to the assumptions or findings of the courts below) prove to be accurate.  The "MHWM" line 

might then appear roughly where shown in the diagram and not traverse the swimming pool at 

all.

 The issue is explained in the joint reasons at [26]-[30].[210]        

It is enough to explain the nature of the contest which the vendor (and by its notice of contention, 

the agent) wished to advance in this Court to reveal why these proceedings represent an 

unsuitable vehicle to permit that course.  The proposed issue arises upon a question substantially 

affected by the way the parties litigated their contest.  It raises potential disputes of fact that may 

not have been explored, or fully explored, at the trial or in the Court of Appeal.  The issue of law 

presented is potentially a difficult one.  Theoretically, it could be important for the title of all tidal 

waterfront land.  It is undesirable that such a question should arise for decision by this Court at 

such a stage and solely in proceedings, otherwise concluded, that are filed defensively.  

It seems to me that the true location of the Pittwater boundary of the Rednal land was an issue 

upon which the vendor and the agent bore the forensic onus of establishing, if they so wished, 

that the mean high-water mark was at a different place, however slight, from that shown in the 

diagram reproduced in the agent's pamphlet.  Particularly would this be so if the propounded 

propositions created a boundary to the subject land different from that suggested by the location 

indicated in the deposited plan, when the land was surveyed in 1919 for the purposes of the Real 
 . Property Act 1900 (NSW)

The Court of Appeal found that there had been no accretion to the Rednal land in consequence of 

the movement of the mean high-water mark  .  It found that the boundary of the property to [211]

the Pittwater was fixed in time at the 1919 high-water mark line, at least by the Crown grant of the 

first permissive occupancy in 1964  . At this late stage, and in these proceedings, I would not [212]

reopen this Court's earlier decision to refuse the vendor special leave to challenge that finding. 

Nor would I uphold the agent's argument on the point in its notice of contention, filed in answer 

to the purchasers' claim under the  presented in the appeal. Act

   at   .[211]          (2002) 55 NSWLR 558 563 [15]

   at  ,   . [212]          (2002) 55 NSWLR 558 562 [12] 565 [28]

Orders

It follows that the appeal should be allowed with costs.  The orders of the Court of Appeal of the 

Supreme Court of New South Wales should be set aside.  In place of those orders, it should be 

ordered that the appeal to the Court of Appeal be allowed with costs.  The judgment of the 

primary judge in the proceedings between the appellants and the respondent, Lachlan Elder 

Realty Pty Limited, should be set aside.  In place thereof, judgment at trial should be entered in 
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231.  

232.  

233.  

favour of the appellants.  The proceedings should be remitted to the primary judge to find the 

damages and to decide the costs to which the appellants are entitled against Lachlan Elder Realty 

Pty Limited, conformably with these reasons.  

The cross-appeal of Lachlan Elder Realty Pty Limited to the Court of Appeal should be upheld 

with costs.  There should be remitted to the primary judge the determination of the entitlement, if 

any, of the cross-claimant, Lachlan Elder Realty Pty Limited, to indemnity from the cross-

respondent, Robert Harkins, in conformity with these reasons.  The costs of such proceedings 

should be determined by the primary judge in light of their outcome.

Leave should be granted to Mr Robert Harkins to file his motion to reopen his application for 

special leave to appeal.  However, that application should be dismissed with costs.

 

Cited by:

 [2020] NSWSC 1072 (14 August 2020) (Robb Infocus Tax and Business Advisory Pty Ltd v Andrews (No 2)

J)

I had in mind the observations in Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592; [2004] 

HCA 60 at [39] to the effect that it is not right to analyse the conduct that may be misleading and 

deceptive divorced from other

 [2020] ACTSC 201 (05 August 2020) (McWilliam AsJ)Jornad Pty Ltd v Sapme Pty Ltd (No. 2)

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; 218 CLR 592

 [2020] ACTSC 201 (05 August 2020) (McWilliam AsJ)Jornad Pty Ltd v Sapme Pty Ltd (No. 2)

defendant as a whole, and by reference to the context of all relevant surrounding facts and 

circumstances: Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; 218 CLR 592 (Butcher) at [39] 

per Gleeson CJ, Hayne and Heydon JJ

 [2020] ACTSC 201 (05 August 2020) (McWilliam AsJ)Jornad Pty Ltd v Sapme Pty Ltd (No. 2)

As McHugh J stated in Butcher at [109], it invites error to look at isolated parts of the corporation’s 

conduct

 [2020] ACTSC 201 (05 August 2020) (McWilliam AsJ)Jornad Pty Ltd v Sapme Pty Ltd (No. 2)

See also Butcher at [37]

 [2020] ACTSC 201 (05 August 2020) (McWilliam AsJ)Jornad Pty Ltd v Sapme Pty Ltd (No. 2)

be whether any disclaimer communicates information in such a way or in such a manner that the 

effect of any otherwise misleading conduct or representation is reversed or erased: Butcher at 638-

639 [152] (per McHugh J)

 Wilson Pastoral International Pty Ltd (ACN 167 284 399) v George Street Steel Pty Ltd (ACN 008 179 708)

[2020] SASCFC 54 (19 June 2020) (Judgment of The Full Court)

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592

 [2020] NSWSC 705 (09 June 2020) (Rothman J)Paltos v Bartier Perry Pty Ltd

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592; [2004] HCA 60 Butt v McDonald



 BarNet publication information  -    Date: Thursday, 27.08.2020 - - Publication number: 7358261 - - User: anonymous

 [2020] NSWSC 705 (09 June 2020) (Rothman J)Paltos v Bartier Perry Pty Ltd

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592; [2004] HCA 60

 [2020] NSWSC 554 (15 May Canon Finance Australia Limited v Reliance Medical Practice Pty Ltd (No 7)

2020) (Campbell J)

“identified individuals”” seeking monetary compensation, the concept of misleading and deceptive 

conduct is not to be assessed by adopting the reasonable person test: Butcher v Lachlan Elder 

Realty Pty Ltd at [36]-[37]

 [2020] NSWSC 554 (15 May Canon Finance Australia Limited v Reliance Medical Practice Pty Ltd (No 7)

2020) (Campbell J)

Rather the impugned conduct of the defendant must be analysed in relation to the particular 

plaintiff: Butcher v Lachlan Elder Realty Pty Ltd at [36]-[37]

 [2020] NSWSC 554 (15 May Canon Finance Australia Limited v Reliance Medical Practice Pty Ltd (No 7)

2020) (Campbell J)

Butcher v Lachlan Elder Realty Pty Ltd at [37]

 [2020] NSWSC 554 (15 May Canon Finance Australia Limited v Reliance Medical Practice Pty Ltd (No 7)

2020) (Campbell J)

Butcher v Lachlan Elder Realty Pty Ltd at [37]

 [2020] NSWSC 554 (15 May Canon Finance Australia Limited v Reliance Medical Practice Pty Ltd (No 7)

2020) (Campbell J)

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592; [2004] HCA 60 Campbell Backoffice 

Investments Pty Ltd

 [2020] NSWSC 554 (15 May Canon Finance Australia Limited v Reliance Medical Practice Pty Ltd (No 7)

2020) (Campbell J)

J surmised the concept of misleading and deceptive conduct and the considerations to be taken 

into account by a court in Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592; [2004] HCA 

60 at [109] in the following terms:

 [2020] FCA 604 (11 May 2020) (Jackson J)Harvard Nominees Pty Ltd v Tiller (No 2)

In Butcher v Lachlan Elder Realty Pty Limited [2004] HCA 60; (2004) 218 CLR 592 at [102] and [109], 

McHugh J observed that

 [2020] VSCA 108 (06 May 2020) (Tate, McLeish and Niall JJA)Braham v ACN 101 482 580 Pty Ltd

The distinction between misleading or deceptive conduct and representations was also 

emphasised by McHugh J in Butcher

 [2020] VSCA 108  - Braham v ACN 101 482 580 Pty Ltd

 [2020] JASHAN TECHNOLOGY PTY LTD and PHOENIX PROPERTIES INTERNATIONAL PTY LTD

WASAT 43 (01 May 2020)

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592

 [2020] JASHAN TECHNOLOGY PTY LTD and PHOENIX PROPERTIES INTERNATIONAL PTY LTD

WASAT 43 (01 May 2020)

necessary that the conduct conveys express or implied representations although it will be involved 

in most cases: see Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 at [32], 

[103], [108] and [179] and

 [2020] NSWSC 440 (24 April 2020) (Lindsay J)Barrett v Maradaca Pty Ltd

conduct to be misleading or deceptive it is not necessary that it convey an express or implied 

representation: Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; 218 CLR 592, at [32 n 35], per 

Gleeson CJ, Hayne and Heydon JJ

 [2020] VCAT 378 (23 March 2020) (Member L. Johnson)Sully v Englisch (Civil Claims)

https://jade.io/article/728104


 BarNet publication information  -    Date: Thursday, 27.08.2020 - - Publication number: 7358261 - - User: anonymous

[25] Mr Englisch was a very experienced real estate agent in the highly specialised field of alpine 
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233.  

The disclaimer clause was important, not because it excluded liability which otherwise arose, but 

because it was an integral part of the Irelands’ conduct, as it was in relation to the real estate agent’

s conduct in Butcher

 [2019] FCA 2177 (20 December 2019) (Lee J)Lloyd v Belconnen Lakeview Pty Ltd

, where Gummow, Hayne, Heydon and Kiefel JJ approved the following statements of McHugh J in 

Butcher v Lachlan Elder Realty Pty Limited [2004] HCA 60; (2004) 218 CLR 592 at 625 [109]:

 [2019] FCA 2177 (20 December 2019) (Lee J)Lloyd v Belconnen Lakeview Pty Ltd

individuals (Mr and Mrs El-Zein, through their solicitor), the Court must necessarily take into 

account the knowledge of the persons to whom the conduct is directed: Butcher at 604-605 [37] per 

Gleeson CJ, Hayne and Heydon JJ
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In Butcher v Lachlan Elder Realty Pty Ltd (above) the majority stated at [39]:

 [2019] NSWSC 1779 (17 December 2019) (Davies J)Kaji Australia Pty Ltd v Glover (No. 4)

I am also satisfied that, in forwarding the Approval in Principle and Mr Hanna’s email, Mr 

Nicholson was acting as a mere conduit in accordance with what was said in (19 Yorke v Lucas
85) 158 CLR 661; [1985] HCA 65 and (2004) 218 CLR 592; [2004] Butcher v Lachlan Elder Realty 
HCA 60. These cases and others were discussed in Borzi Smythe Pty Limited v Campbell 

[2008] NSWCA 233, particularly with respect to the need for a Holdings (NSW) Pty Ltd 
disclaimer from the claimed conduit. Beazley JA (as her Honour then was) (Basten JA and 

Handley AJA agreeing) said:

[37]    In the plurality judgment, Gleeson CJ, Hayne and Heydon JJ referred to the 

passage from set out above. Their Honours then stated at  : Yorke v Lucas [39]

“In applying those principles, it is important that the agent's conduct be viewed as a whole
. It is not right to characterise the problem as one of analysing the effect of its 

‘conduct’ divorced from ‘disclaimers’ about that ‘conduct’ and divorced from other 

circumstances which might qualify its character. Everything relevant the agent did 

up to the time when the purchasers contracted to buy the … land must be taken into 

account. It is also important to remember that the relevant question must not be 

reduced to a crude inquiry: ‘Did the agent realise the purchasers were relying on the 

diagram?’ To do that would be impermissibly to dilute the strict liability which s 52 

imposes.”

(Emphasis added)

[38]    Their Honours held that the agent had not engaged in contravening conduct. 

Rather, the agent had done “no more than communicate what the vendor was 

representing, without adopting it or endorsing it”. Their Honours stated, at [40] ff, 

that this conclusion flowed from: (1) the nature of the parties; (2) the character of the 

transaction contemplated; and (3) the contents of the brochure itself. The evidence 

relevant to each of those matters was then examined.

[39]    The question in this case is whether, by indicating the source of the 

information, Mr Campbell had done enough to implicitly disclaim any belief in the 

truth or falsity of the information he was conveying. In  Butcher , there was an 

express disclaimer. However, the plurality judgment endorsed the analysis of 

Handley JA, particularly at  [47]-[48] , in the Court of Appeal: Butcher v Lachlan Elder 
[2002] NSWCA 237; (2002) 55 NSWLR 558. Handley JA Realty; Harkins v Butcher 

noted that the survey diagram reproduced within the body of the brochure 
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purported to be a copy of an original survey prepared by a professional surveyor. 

The brochure represented that this was an accurate copy of what the agent believed 

to be a genuine and correct survey diagram. Handley JA stated that in so doing, the 

agent made no representation as to the accuracy of the survey. His Honour said, at [4

 :7]

“The question can be tested by supposing that they handed copies of the survey 

report and diagram to prospective purchasers telling them, without more, that it was 

a copy of a survey they had obtained from the vendor. The recipients would know 

that the agents did not hold themselves out as professional surveyors, and had not 

carried out the survey themselves.”

[40]    His Honour continued, at [48]:

“The agents by proffering copies would be impliedly representing that they had an 

honest, or perhaps honest and reasonable, belief that the copies were genuine and 

recorded the surveyor’s opinion on the matters disclosed. See Spencer Bower, 

Turner & Handley ‘Actionable Misrepresentation’ pp 13-14. They would also 

impliedly represent their belief that the report and diagram were accurate (op cit pp 

11-13), but I see no good reason why they would intend to represent that it was in fact 

accurate, or why the recipients would think that the agents were making any such 

representation. In my judgment the situation is indistinguishable from that 

considered in .”Argy

 [2019] NSWSC 1779 (17 December 2019) (Davies J)Kaji Australia Pty Ltd v Glover (No. 4)

Butcher v Lachlan Elder Realty (2004) 218 CLR 592; [2004] HCA 60 Campbell and Another v 

Backoffice Investments Pty Ltd

 [2019] NSWSC 1779 (17 December 2019) (Davies J)Kaji Australia Pty Ltd v Glover (No. 4)

and Butcher v Lachlan Elder Realty (2004) 218 CLR 592; [2004] HCA 60

 [2019] NSWSC 1792 (13 December 2019) (Henry J)Badger v John Kagelaris Pty Ltd

It is a question of fact whether a person does more than pass on information as a conduit. That 

question is to be decided by reference to all the circumstances of a particular case, having regard to 

factors such as the nature of the parties, the character of the transaction contemplated and the 

contents of the documents containing the misleading statements, including whether the document 

clearly states that a third party supplied the information conveyed: (2013) 249 Google Inc v ACCC 
CLR 435; [2013] HCA 1 at  and  ; [13] [70] Butcher v Lachlan Elder Realty Pty Limited  (2014) 214 CLR 592 ; 

[2008] [2004] HCA 60 at  [40] ; Borzi Smythe Pty Limited v Campbell Holdings (NSW) Pty Limited 
NSWCA 233 at  per Beazley JA (as her Excellency then was, Handley AJA agreeing).[56]

 [2019] NSWSC 1792 (13 December 2019) (Henry J)Badger v John Kagelaris Pty Ltd

Butcher v Lachlan Elder Realty Pty Limited  (2014) 214 CLR 592 ;  [2004] HCA 60

 [2019] NSWSC 1792 (13 December 2019) (Henry J)Badger v John Kagelaris Pty Ltd

, Butcher v Lachlan Elder Realty Pty Ltd (2014) 214 CLR 592; [2004] HCA 60 at [123] – [124]

 [2019] NSWSC 1756 (09 December 2019) (Rees J)In the matter of CF Mellick Pty Ltd

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592; [2004] HCA 60 Cessnock City Council v 

Laila Investments Pty Ltd

 [2019] NSWSC 1756 (09 December 2019) (Rees J)In the matter of CF Mellick Pty Ltd

at the transaction for the sale of units in the Trust as a whole, it would be found that Edgewin 

Holdings’ conduct was misleading, relying on Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 

CLR 592; [2004] HCA 60 at [109]

 [2019] QDC 249  - Associated Equipment Pty Ltd v Evolution Piling Pty Ltd (in liq)

National Australia Bank Ltd v Charlton; Charlton v The General Manager, NSW Rural Assistance 

 [2019] NSWSC 1477 (29 October 2019) (Walton J)Authority (No 4)
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Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592; [2004] HCA 60 Carr v Finance 

Corporation of Australia Ltd (No 2)

National Australia Bank Ltd v Charlton; Charlton v The General Manager, NSW Rural Assistance 

 [2019] NSWSC 1477 (29 October 2019) (Walton J)Authority (No 4)

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592; [2004] HCA 60, the High Court 

emphasised the need for the conduct as a whole to be taken into account for the purposes of a 

claim for misleading or deceptive conduct....

 [2019] NSWSC 1554 Futurepower Developments Pty Ltd v TJ and RF Fordham Pty Ltd t/as TRN Group

(18 October 2019) (Rein J)

Butcher v Lachlan Elder Realty Pty Ltd  (2004) 218 CLR 592

 [2019] NSWSC 1554 Futurepower Developments Pty Ltd v TJ and RF Fordham Pty Ltd t/as TRN Group

(18 October 2019) (Rein J)

In Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592, the High Court by majority held that 

a real estate agent was doing no more than communicating what the seller was representing 

without adopting or endorsing it

 [2019] WASC 308 (27 August 68 OPR Pty Ltd (as trustee for the 68 OPR Property Trust) v Emmerson

2019) (Master Sanderson)

, and 639 per Gummow, Hayne, Heydon and Kiefel JJ in approving the following statements by 

McHugh J in Butcher v Lachlan Elder Realty Pty Limited (2004) 218 CLR 592 at 625; 212 ALR 357 at 

383-4:

 [2019] SADC 98 (19 July 2019) Hype Investments Pty Ltd and Sebastiano v Funk Coffee and Food Pty Ltd

(Judgment of His Honour Judge Tilmouth)

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592

 [2019] SADC 98 (19 July 2019) Hype Investments Pty Ltd and Sebastiano v Funk Coffee and Food Pty Ltd

(Judgment of His Honour Judge Tilmouth)

a question of fact to be resolved by reference to the entire course of dealing and in the context of 

the surrounding circumstances, by an objective analysis of the conduct in question: Butcher v 

Lachlan Elder Realty Pty Ltd,[61]

 [2019] SADC 98 (19 July 2019) Hype Investments Pty Ltd and Sebastiano v Funk Coffee and Food Pty Ltd

(Judgment of His Honour Judge Tilmouth)

Butcher v Lachlan Elder Realty Pty Ltd,[68]

 [2019] SADC 98 (19 July 2019) Hype Investments Pty Ltd and Sebastiano v Funk Coffee and Food Pty Ltd

(Judgment of His Honour Judge Tilmouth)

clauses and acknowledgements of this kind do of course form a part of the entire context and 

surrounding circumstances in assessing whether the impugned conduct was misleading or 

deceptive: Butcher v Lachlan Elder Realty Pty Ltd

 [2019] SADC 98 (19 July 2019) Hype Investments Pty Ltd and Sebastiano v Funk Coffee and Food Pty Ltd

(Judgment of His Honour Judge Tilmouth)

a question of fact to be resolved by reference to the entire course of dealing and in the context of 

the surrounding circumstances, by an objective analysis of the conduct in question: Butcher v 

Lachlan Elder Realty Pty Ltd,[61]

 [2019] SADC 98 (19 July 2019) Hype Investments Pty Ltd and Sebastiano v Funk Coffee and Food Pty Ltd

(Judgment of His Honour Judge Tilmouth)

Butcher v Lachlan Elder Realty Pty Ltd,[68]

 [2019] SADC 98 (19 July 2019) Hype Investments Pty Ltd and Sebastiano v Funk Coffee and Food Pty Ltd

(Judgment of His Honour Judge Tilmouth)
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[179] Contractual disclaimers such as those under consideration will generally also influence 

questions of causation:

 [2019] NSWSC 862 (10 July 2019) (Stevenson J)Luo v Windy Hills Australian Game Meats Pty Ltd (No 3)

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592;  [2004] HCA 60

 [2019] NSWSC 862 (10 July 2019) (Stevenson J)Luo v Windy Hills Australian Game Meats Pty Ltd (No 3)

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592; [2004] HCA 60 at [38]

 [2019] FCA 1049 (05 July 2019) Lucas Earthmovers Pty Limited v Anglogold Ashanti Australia Limited

(White J)

In Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592, the plurality 

(Gleeson CJ, Hayne and Heydon JJ) considered that the disclaimers on a real estate brochure had 

some significance in assessing whether

 [2019] SADC 78 (21 June 2019) (Judgment of His Honour Judge James Honner Nominees Pty Ltd v Geard

Tilmouth)

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592

 [2019] SADC 78 (21 June 2019) (Judgment of His Honour Judge James Honner Nominees Pty Ltd v Geard

Tilmouth)

is a question of fact resolved by reference to the entire course of dealing in the context of the 

surrounding circumstances, and by an objective analysis of the conduct in question: Butcher v 

Lachlan Elder Realty Pty Ltd,[89]

 [2019] SADC 78 (21 June 2019) (Judgment of His Honour Judge James Honner Nominees Pty Ltd v Geard

Tilmouth)

is a question of fact resolved by reference to the entire course of dealing in the context of the 

surrounding circumstances, and by an objective analysis of the conduct in question: Butcher v 

Lachlan Elder Realty Pty Ltd,[89]

 [2019] null null (13 June 2019) (Besanko J)Mitolo Wines Aust Pty Ltd v Vito Mitolo and Son Pty Ltd

Conduct is misleading or deceptive if it induces error or is capable of inducing error: Butcher v 

Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 at [109]–[111] per McHugh J

 [2019] FCA 807 Australian Securities and Investments Commission v Vocation Limited; (In Liquidation)

(31 May 2019) (Nicholas J)

As McHugh J observed in Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592 (“Butcher”) at 

[109]:

 [2019] FCA 807 Australian Securities and Investments Commission v Vocation Limited; (In Liquidation)

(31 May 2019) (Nicholas J)

Of course, different considerations will apply in circumstances where compensation is sought by or 

on their behalf because of the need to prove that they suffered loss or damage as a result of such 

conduct: see Butcher at [27]

 [2019] VCAT 772 (27 May 2019) (Senior Begovic v Northpark Berwick Investments Pty Ltd (Civil Claims)

Member L. Forde)

, applying Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 at [109] per 

McHugh J

 [2019] QDC 75  - JA and JB Boyle Pty Ltd v Major Furnace Australia Pty Ltd

 [2019] FCA 688 (17 May 2019) (Perry J)De Belin v Australian Rugby League Commission Limited

and Butcher v Lachlan Elder Realty Pty Limited [2004] HCA 60; (2004) 218 CLR 592 at [39] (Gleeson 

CJ, Hayne and Heydon JJ) (T408
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 [2019] FCA 686 (17 May RRG Nominees Pty Ltd v Visible Temporary Fencing Australia Pty Ltd (No 4)

2019) (White J)

It is sufficient for present purposes to refer to the following passage in the judgment of McHugh J 

in Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592:

 [2019] NSWDC 165 (09 May 2019) H20 Learning Pty Ltd v Swim Loops Pty Ltd t/as Jump Swim Schools

(Abadee DCJ)

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592 Campbell v Backoffice Investments Pty 

Ltd

 [2019] NSWDC 165 (09 May 2019) H20 Learning Pty Ltd v Swim Loops Pty Ltd t/as Jump Swim Schools

(Abadee DCJ)

for assessing the statutory claim that was brought (Butcher v Lachlan Elder Realty Pty Ltd (2004) 

218 CLR 592 per Gleeson CJ, Hayne and Heydon JJ at [37] and [40]-[42]), yet details only

 [2019] NSWDC 165 (09 May 2019) H20 Learning Pty Ltd v Swim Loops Pty Ltd t/as Jump Swim Schools

(Abadee DCJ)

In Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592, McHugh J emphasised (at [102] – 

[108]) that for the purposes of

 [2019] VSC 269 (30 April 2019) (Cameron J)Xu v Wang

Butcher v Lachlan Elder Realty Ltd (2004) 218 CLR 592

 [2019] VSC 269 (30 April 2019) (Cameron J)Xu v Wang

For example, in Butcher v Lachlan Elder Realty Pty Ltd[76] the High Court considered that a real 

estate agent who passed on a brochure, which expressly disclaimed his knowledge of the 

correctness of any information contained

 [2019] VSC 269 (30 April 2019) (Cameron J)Xu v Wang

For example, in Butcher v Lachlan Elder Realty Pty Ltd[76] the High Court considered that a real 

estate agent who passed on a brochure, which expressly disclaimed his knowledge of the 

correctness of any information contained

 [2019] VSC 269  - Xu v Wang

 [2019] NSWDC 145 (26 April 2019) (Weber SC DCJ)Ozzy States Pty Ltd v Norton Property Group Pty Ltd

Butcher v Lachlan Elder Realty Pty Ltd  (2004) 218 CLR 592

 [2019] NSWDC 145 (26 April 2019) (Weber SC DCJ)Ozzy States Pty Ltd v Norton Property Group Pty Ltd

whether any representations were misleading or deceptive, the Court must consider the 

circumstances in which the impugned representation was made (Butcher v Lachlan Elder Realty 

Pty Ltd (2004) 218 CLR 592, at [109], per McHugh J)

 [2019] FCA 544 (18 April 2019) (Burley Australian Competition and Consumer Commission v viagogo AG

J)

The context will also include relevant disclaimers or explanations: Butcher v Lachlan Elder Realty 

Pty Ltd [2004] HCA 60; 218 CLR 592 at 608 [49] (where the disclaimer, in small print, but in a short 

document, was “there to

 [2019] FCA 544 (18 April 2019) (Burley Australian Competition and Consumer Commission v viagogo AG

J)

In this connection viagogo is an intermediary just as the agent was in Butcher v Lachlan Elder 

Realty Pty Ltd [2004] HCA 60; 218 CLR 592 at [40], where it communicates through its platform the 

price for the ticket for or on

 [2019] FCA 544 (18 April 2019) (Burley Australian Competition and Consumer Commission v viagogo AG

J)

Contrary to the submission advanced by viagogo, I do not regard the High Court’s decision on the 

facts of Butcher to be of particular relevance

https://jade.io/article/643036
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 [2019] NSWCA 78 Midland Metals Overseas Pte Limited v Australian Cablemakers Association Limited

(17 April 2019) (Gleeson JA at [1]; Payne JA at [7]; Sackville AJA at [83])

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592;  [2004] HCA 60

 [2019] NSWCA 78 Midland Metals Overseas Pte Limited v Australian Cablemakers Association Limited

(17 April 2019) (Gleeson JA at [1]; Payne JA at [7]; Sackville AJA at [83])

and circumstances … [and] … is an objective question that the court must determine for itself”: 

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592; [2004] HCA 60 at [109] per McHugh J, 

cited with approval in

 [2019] NSWCA 78 Midland Metals Overseas Pte Limited v Australian Cablemakers Association Limited

(17 April 2019) (Gleeson JA at [1]; Payne JA at [7]; Sackville AJA at [83])

between those people and the entity propagating the conduct, the context in which the statement 

was made, and the matters of fact which each knew about the other: Butcher v Lachlan Elder 

Realty Pty Ltd at [37] (Gleeson CJ)

 [2019] NSWDC 79 (26 March 2019) (Sidis ADCJ)WG Riverview Pty Ltd v Ireland

Butcher v Lachlan Elder Realty Pty Ltd   [2004] HCA 60 ; 218 CLR 592

 [2019] NSWDC 79 (26 March 2019) (Sidis ADCJ)WG Riverview Pty Ltd v Ireland

In Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; 218 CLR 592 the plaintiffs were described 

by the majority as “intelligent, shrewd and self-reliant”: Gleeson CJ, Hayne, Heydon at [41]

 [2019] NSWDC 79 (26 March 2019) (Sidis ADCJ)WG Riverview Pty Ltd v Ireland

Justice McHugh, dissenting, at [150] in Butcher listed the following principles:

 [2019] NSWDC 79 (26 March 2019) (Sidis ADCJ)WG Riverview Pty Ltd v Ireland

There were a number of distinctions between his situation in relation to the defendants and those 

of the purchasers in Butcher

 [2019] NSWDC 79 (26 March 2019) (Sidis ADCJ)WG Riverview Pty Ltd v Ireland

Further, the plaintiffs in Butcher had the opportunity, if they chose to do so, to check the 

information concerning title boundaries set out in the agent’s brochure

 [2019] NSWDC 79 (26 March 2019) (Sidis ADCJ)WG Riverview Pty Ltd v Ireland

Justice McHugh and Justice Kirby in separate dissenting judgments in Butcher dealt at some length 

with the competing arguments concerning disclaimers

 [2019] NSWDC 79 (26 March 2019) (Sidis ADCJ)WG Riverview Pty Ltd v Ireland

Butcher in support of this argument. I have already noted the distinctions to be drawn between the 

facts in that case and those encountered by the parties in the current matter. I also noted the 

concession made in the...

 [2019] NSWSC 274 (18 March 2019) (Rees J)Nicholas Arthur Stokes v Molly Harris Toyne

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592;  [2004] HCA 60

 [2019] NSWSC 274 (18 March 2019) (Rees J)Nicholas Arthur Stokes v Molly Harris Toyne

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592; [2004] HCA 60)

 [2019] WASC 55 (27 February 2019) (Archer J)Ardizzone v Valentino Nominees Pty Ltd

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592

 [2019] WASC 55  - Ardizzone v Valentino Nominees Pty Ltd

 [2019] QDC 11 (15 February 2019) (Rosengren Guirguis Pty Ltd v Michel's Patisserie System Pty Ltd (No 2)

DCJ)

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592
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 [2019] QDC 11 (15 February 2019) (Rosengren Guirguis Pty Ltd v Michel's Patisserie System Pty Ltd (No 2)

DCJ)

[126] Conduct can be misleading even though the representor acted honestly and did not intend to 

mislead or deceive

 [2019] QDC 11  - Guirguis Pty Ltd v Michel's Patisserie System Pty Ltd (No 2)

Australian Competition and Consumer Commission v Geowash Pty Ltd (Subject to a Deed of Company 

 [2019] FCA 72 (08 February 2019) (Colvin J)Arrangement) (No 3)

must not be divorced from the circumstances in which they were made, including circumstances 

that may qualify the character of the representations: Butcher v Lachlan Elder Realty Pty Ltd 

[2004] HCA 60; (2004) 218 CLR 592 at [39]

 [2018] QDC 268 (20 December 2018) (Long SC DCJ)Fenton v Ozzz Lo Pty Ltd

Butcher v Lachlan Elder Realty Pty Limited (2004) 218 CLR 592 at 625

 [2018] QDC 268 (20 December 2018) (Long SC DCJ)Fenton v Ozzz Lo Pty Ltd

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592 per Gleeson CJ, Hayne and Heydon JJ at 

603, McHugh J at 622) however engaging in conduct does encompass making representations (cf 

McGrath

 [2018] QDC 268 (20 December 2018) (Long SC DCJ)Fenton v Ozzz Lo Pty Ltd

, McHugh J in Butcher 218 CLR 592 at 626)

 [2018] QDC 268 (20 December 2018) (Long SC DCJ)Fenton v Ozzz Lo Pty Ltd

of the following passage from the judgement of McHugh J in Butcher v Lachlan Elder Realty Pty 

Limited:[44]

 [2018] QDC 268 (20 December 2018) (Long SC DCJ)Fenton v Ozzz Lo Pty Ltd

of the following passage from the judgement of McHugh J in Butcher v Lachlan Elder Realty Pty 

Limited:[44]

 [2018] NSWCA 318 (14 December 2018) The Real Thing Food Supplements CC v Media Tag Pty Ltd

(Macfarlan JA at [1], Gleeson JA at [2], Barrett AJA at [85])

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592;  [2004] HCA 60

 [2018] NSWCA 318 (14 December 2018) The Real Thing Food Supplements CC v Media Tag Pty Ltd

(Macfarlan JA at [1], Gleeson JA at [2], Barrett AJA at [85])

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592; [2004] HCA 60 (

 [2018] NSWCA 318 (14 December 2018) The Real Thing Food Supplements CC v Media Tag Pty Ltd

(Macfarlan JA at [1], Gleeson JA at [2], Barrett AJA at [85])

(Butcher) at [36]-[37]

 [2018] NSWCA 318 (14 December 2018) The Real Thing Food Supplements CC v Media Tag Pty Ltd

(Macfarlan JA at [1], Gleeson JA at [2], Barrett AJA at [85])

Butcher at [37]

 [2018] NSWCA 318 (14 December 2018) The Real Thing Food Supplements CC v Media Tag Pty Ltd

(Macfarlan JA at [1], Gleeson JA at [2], Barrett AJA at [85])

conduct is misleading or deceptive or likely to mislead or deceive is a question of fact to be 

determined having regard to all the contextual circumstances within which something was said or 

done: Butcher at [112] (McHugh J)

 [2018] NSWCA 318 (14 December 2018) The Real Thing Food Supplements CC v Media Tag Pty Ltd

(Macfarlan JA at [1], Gleeson JA at [2], Barrett AJA at [85])

As the plurality in Butcher explained at [37] (Gleeson CJ, Hayne and Heydon JJ), in assessing 

whether the conduct is misleading, regard must be had to the nature of the parties, the character of 

the transaction contemplated, the
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 [2018] NSWCATCD 71 (19 November 2018) (G J Sarginson, Senior Hueter v Learn to Trade Pty Limited

Member)

Butcher, [111]], and likely to mislead or deceive where there is a real (or not remote) chance or 

possibility that the conduct will have that effect [

 [2018] NSWCATCD 71 (19 November 2018) (G J Sarginson, Senior Hueter v Learn to Trade Pty Limited

Member)

citing Butcher, [109] (McHugh J: where the conduct involves delivery of a document, the effect of 

the document must be examined in the context of the evidence as a whole, and the court must have 

regard to all the defendant's

 [2018] NSWCATCD 71 (19 November 2018) (G J Sarginson, Senior Hueter v Learn to Trade Pty Limited

Member)

objective nature of this inquiry means that a finding that conduct is misleading or deceptive is not 

avoided merely because a plaintiff could by proper inquiries have discovered the misleading or 

deceptive conduct [Butcher, [111]

 [2018] NSWCATCD 71 (19 November 2018) (G J Sarginson, Senior Hueter v Learn to Trade Pty Limited

Member)

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60 ("Butcher"), [104]; (2004) 218 CLR 592]

 [2018] ATMO 187 (14 November 2018)Agave Loco LLC v DZ Licores S.L.U.

28 [2004] HCA 60

 [2018] FCA 1595 (23 October Australian Competition and Consumer Commission v Birubi Art Pty Ltd

2018) (Perry J)

… [2004] HCA 60 at [49] (where the disclaimer, in small print, but in a short document, was “there 

to be read”)

 [2018] WASCA 180 (19 October 2018) (Buss P, Kiewit Australia Pty Ltd v New Energy Corporation Pty Ltd

Mitchell JA, Beech JA)

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592

 [2018] WASCA 180  - Kiewit Australia Pty Ltd v New Energy Corporation Pty Ltd

 [2018] NSWSC 1502 (08 October 2018) (Walton J)Ryan Wealth Holdings Pty Ltd v Baumgartner

Butcher at [111]), and is likely to mislead or deceive where there is a real (or not remote) chance or 

possibility that the conduct will have that effect (

 [2018] NSWSC 1502 (08 October 2018) (Walton J)Ryan Wealth Holdings Pty Ltd v Baumgartner

, citing Butcher at [109]

 [2018] NSWSC 1502 (08 October 2018) (Walton J)Ryan Wealth Holdings Pty Ltd v Baumgartner

nature of this inquiry means that a finding that conduct is misleading or deceptive is not avoided 

merely because a plaintiff could, by proper inquiries, have discovered the misleading or deceptive 

conduct: Butcher at [111]

 [2018] NSWSC 1502 (08 October 2018) (Walton J)Ryan Wealth Holdings Pty Ltd v Baumgartner

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592; [2004] HCA 60 Byrne v Australian 

Airlines Ltd

 [2018] NSWSC 1502 (08 October 2018) (Walton J)Ryan Wealth Holdings Pty Ltd v Baumgartner

, Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592; [2004] HCA 60 (“Butcher”) at [104]

 [2018] NSWCA 223 (04 October 2018) (McColl JA at [1]; Macfarlan JA at Hyder v McGrath Sales Pty Ltd

[2]; Emmett AJA at [108])

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592;  [2004] HCA 60
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 [2018] NSWCA 223 (04 October 2018) (McColl JA at [1]; Macfarlan JA at Hyder v McGrath Sales Pty Ltd

[2]; Emmett AJA at [108])

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592; [2004] HCA 60

 [2018] NSWCA 223 (04 October 2018) (McColl JA at [1]; Macfarlan JA at Hyder v McGrath Sales Pty Ltd

[2]; Emmett AJA at [108])

McGrath then relied upon the decision in Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 

592; [2004] HCA 60, in which a suburban real estate agent provided to prospective purchasers a 

sale brochure which reproduced a survey

 [2018] NSWCA 223 (04 October 2018) (McColl JA at [1]; Macfarlan JA at Hyder v McGrath Sales Pty Ltd

[2]; Emmett AJA at [108])

First, as in Butcher, the Hyders are apparently wealthy and intelligent people

 [2018] NSWCA 223 (04 October 2018) (McColl JA at [1]; Macfarlan JA at Hyder v McGrath Sales Pty Ltd

[2]; Emmett AJA at [108])

On the other hand, McGrath is a suburban real estate agent which, as Mr Hyder acknowledged in 

his evidence, did not profess any legal or valuation expertise (Butcher

 [2018] NSWCA 223 (04 October 2018) (McColl JA at [1]; Macfarlan JA at Hyder v McGrath Sales Pty Ltd

[2]; Emmett AJA at [108])

Thirdly, all of the relevant marketing material contained a disclaimer comparable to that in 

Butcher

 [2018] NSWCA 223 (04 October 2018) (McColl JA at [1]; Macfarlan JA at Hyder v McGrath Sales Pty Ltd

[2]; Emmett AJA at [108])

In response to McGrath’s Notice of Contention, Mrs Hyder emphasised that in Butcher the 

inaccurate survey diagram was contained in the same document as the disclaimer, whereas in the 

present case there were oral representations

 [2018] NSWCA 223 (04 October 2018) (McColl JA at [1]; Macfarlan JA at Hyder v McGrath Sales Pty Ltd

[2]; Emmett AJA at [108])

As in Butcher and

 [2018] NSWCA 223 (04 October 2018) (McColl JA at [1]; Macfarlan JA at Hyder v McGrath Sales Pty Ltd

[2]; Emmett AJA at [108])

Nor do I accept that, as Mrs Hyder submitted, there is a material distinction between the present 

case and Butcher because McGrath's logo appeared on the diagram which referred to parking 

whereas the professional surveyor's (and

 [2018] NSWCA 223 (04 October 2018) (McColl JA at [1]; Macfarlan JA at Hyder v McGrath Sales Pty Ltd

[2]; Emmett AJA at [108])

because McGrath's logo appeared on the diagram which referred to parking whereas the 

professional surveyor's (and not the real estate agent's) name appeared on the diagram considered 

in Butcher

 [2018] FCA 1478 (28 September 2018) (Lee J)Ye v Zeng (No 7)

not only the situational or relative commercial position of representor and representee is relevant, 

but also the specific dealings which related to the impugned conduct: see Butcher at 604-605 per 

Gleeson CJ, Hayne and Heydon JJ

 [2018] FCA 1478 (28 September 2018) (Lee J)Ye v Zeng (No 7)

Gummow, Hayne, Heydon and Kiefel JJ approved the following statements of McHugh J in 

Butcher at 625 [109]:

 [2018] FCA 1478 (28 September 2018) (Lee J)Ye v Zeng (No 7)



 BarNet publication information  -    Date: Thursday, 27.08.2020 - - Publication number: 7358261 - - User: anonymous

62.  

the court must necessarily take into account the knowledge of the person to whom the conduct is 

directed: Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 at 604-605 per 

Gleeson CJ, Hayne and Heydon JJ

 [2018] NSWCATCD 51 (04 September 2018) (J A Ringrose, Bircan v Asia Invest Enterprises Pty Ltd

General Member)

The concept of misleading or deceptive conduct within s.  of the 18(1) Australian Consumer 

 is not defined. There are no specific categories of misleading or deceptive conduct Law

although some guidance is provided in relation to misrepresentations concerning future 

matters. In determining whether conduct is misleading or deception under s.  it is noted 18

that pre-contractual representations may be regarded as misleading if assessed as to the 

individual applicants alone (See 2004] Butcher v Lachlan Elder Realty Pty Ltd [  218 CLR 592 ).

 [2018] NSWCATCD 51 (04 September 2018) (J A Ringrose, Bircan v Asia Invest Enterprises Pty Ltd

General Member)

Butcher v Lachlan Elder Realty Pty Ltd  [2004] 218 CLR 592

 [2018] FCA 1209 (10 iNova Pharmaceuticals (Australia) Pty Ltd v Reckitt Benckiser (Australia) Pty Ltd

August 2018) (Bromwich J)

There must be some real capacity to lead into error, viewing the conduct as a whole and in context: 

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; 218 CLR 592 at [109]

 [2018] FCA 1209 (10 iNova Pharmaceuticals (Australia) Pty Ltd v Reckitt Benckiser (Australia) Pty Ltd

August 2018) (Bromwich J)

was discussed by the High Court in Butcher at [70]-[72] and was noted as a conclusion that was 

open in that case but was distinguished on the facts

 [2018] FCA 1209 (10 iNova Pharmaceuticals (Australia) Pty Ltd v Reckitt Benckiser (Australia) Pty Ltd

August 2018) (Bromwich J)

misleading representation was reversed or erased? In that regard, see Butcher, especially per the 

majority, Gleeson CJ, Hayne and Heydon JJ, at [39] (read with [51] and [71]-[72]) and per McHugh J 

in dissent as to the

 [2018] NSWCA 153 (13 July 2018) Cro Travel Pty Ltd v Australia Capital Financial Management Pty Ltd

(Meagher JA at [1]; Ward JA at [2]; Barrett AJA at [268])

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592; [2004] HCA 60 C

 [2018] NSWCA 153 (13 July 2018) Cro Travel Pty Ltd v Australia Capital Financial Management Pty Ltd

(Meagher JA at [1]; Ward JA at [2]; Barrett AJA at [268])

ACFM referred in this regard to the broader notion of conduct described by McHugh J in Butcher v 

Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592; [2004] HCA 60 at [99]ff

 [2018] VSC 280  - Telstra Corporation Ltd v Singtel Optus Pty Ltd (No 2)

 [2018] VSC 280 (30 May 2018) (Robson J)Telstra Corporation Ltd v Singtel Optus Pty Ltd (No 2)

[15] In this case the relevant audience is a class of consumers, as opposed to a specific individual

 [2018] FCA 745 (23 May 2018) (Gleeson J)Optus Mobile Pty Ltd v Telstra Corporation Ltd

, applying Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 at [109] per 

McHugh J

 [2018] ACTCA 17 (23 May 2018) Leda Commercial Properties Pty Ltd v Brenda Hungerford Pty Ltd

(Elkaim, Loukas-Karlsson and Bromwich JJ)

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; 218 CLR 592
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 [2018] ACTCA 17 (23 May 2018) Leda Commercial Properties Pty Ltd v Brenda Hungerford Pty Ltd

(Elkaim, Loukas-Karlsson and Bromwich JJ)

Further, TTC/Leda submitted that the non-disclosure was not capable of inducing error (Butcher v 

Lachlan Elder Realty Pty Ltd at 625

 [2018] ACTCA 17 (23 May 2018) Leda Commercial Properties Pty Ltd v Brenda Hungerford Pty Ltd

(Elkaim, Loukas-Karlsson and Bromwich JJ)

Even more specific to this case is the following excerpt from the judgment of Gleeson CJ, Hayne 

and Heydon JJ in Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; 218 CLR 592 at [32]:

 [2018] FCCA 1136 (09 May 2018) (Judge Manousaridis)Singh v Minister for Immigration

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60

 [2018] FCCA 1136  - Singh v Minister for Immigration

 [2018] NSWCATCD 16 (07 May 2018) (G.J Pate v Neich Holdings Pty Ltd t/as Sydney Vehicle Sales

Sarginson, Senior Member)

Butcher, [111]], and likely to mislead or deceive where there is a real (or not remote) chance or 

possibility that the conduct will have that effect [

 [2018] NSWCATCD 16 (07 May 2018) (G.J Pate v Neich Holdings Pty Ltd t/as Sydney Vehicle Sales

Sarginson, Senior Member)

citing Butcher, [109] (McHugh J: where the conduct involves delivery of a document, the effect of 

the document must be examined in the context of the evidence as a whole, and the court must have 

regard to all the defendant's

 [2018] NSWCATCD 16 (07 May 2018) (G.J Pate v Neich Holdings Pty Ltd t/as Sydney Vehicle Sales

Sarginson, Senior Member)

objective nature of this inquiry means that a finding that conduct is misleading or deceptive is not 

avoided merely because a plaintiff could by proper inquiries have discovered the misleading or 

deceptive conduct [Butcher, [111]

 [2018] NSWCATCD 16 (07 May 2018) (G.J Pate v Neich Holdings Pty Ltd t/as Sydney Vehicle Sales

Sarginson, Senior Member)

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 Howe v Teefy

 [2018] NSWCATCD 16 (07 May 2018) (G.J Pate v Neich Holdings Pty Ltd t/as Sydney Vehicle Sales

Sarginson, Senior Member)

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60 ("Butcher"), [104]; (2004) 218 CLR 592]

 [2018] NSWCATCD 16 (07 May 2018) (G.J Pate v Neich Holdings Pty Ltd t/as Sydney Vehicle Sales

Sarginson, Senior Member)

and whether there is a sufficient causal nexus between the conduct and any loss suffered (Butcher 

v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 at [36]-[37])

 [2018] FCA 605 (03 May 2018) (Reeves J)Infa-Secure Pty Ltd v Crocker (No 3)

of the ACL is not confined to representations, but proscribes “conduct” that is misleading or 

deceptive: see Butcher v Lachlan Elder Realty Pty Limited (2004) 218 CLR 592; [2004] HCA 60 at 

[103] per McHugh J

Platinum Mortgage Securities Ltd as manager for the Platinum First Mortgage Income Fund (ARSN 163 

 [2018] WASC 117 (13 April 188 565) v Nikolyn Pty Ltd (in Liquidation) (Receivers and Manager Appointed)

2018) (Acting Master Strk)

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592

Platinum Mortgage Securities Ltd as manager for the Platinum First Mortgage Income Fund (ARSN 163 

 [2018] WASC 117 (13 April 188 565) v Nikolyn Pty Ltd (in Liquidation) (Receivers and Manager Appointed)

2018) (Acting Master Strk)
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[57] To obtain relief, the third to seventh defendants will need to prove reliance, and the express 

terms of the documents must affect their claim of reliance

 [2018] Parker trading as on Grid Off Grid Solar v Switchee Pty Ltd trading as Australian Solar Quotes

FCA 479 (12 April 2018) (Gleeson J)

, applying Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 at [109] per 

McHugh J

 [2018] WASC 84 (29 March 2018) (Allanson J)Smith v Leveraged Equities Ltd [No 3]

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592

 [2018] WASC 84 (29 March 2018) (Allanson J)Smith v Leveraged Equities Ltd [No 3]

it is sufficient if the conduct leads or is likely to lead to error: Butcher v Lachlan Elder Realty Pty 

Ltd [2004] HCA 60; (2004) 218 CLR 592 [32], [108], [179]

 [2018] Australian Competition and Consumer Commission v H.J. Heinz Company Australia Limited

FCA 360 (19 March 2018) (White J)

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 at [109]

Makings Custodian Pty Ltd v Orchid Avenue Realty Pty Ltd; Orchid Avenue Realty Pty Ltd v Makings 

 [2018] QCA 33 (09 March 2018) (Gotterson and Morrison JJA and Henry J)Custodian Pty Ltd

, considered Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592; [2004] HCA 60, cited

Makings Custodian Pty Ltd v Orchid Avenue Realty Pty Ltd; Orchid Avenue Realty Pty Ltd v Makings 

 [2018] QCA 33 (09 March 2018) (Gotterson and Morrison JJA and Henry J)Custodian Pty Ltd

made on behalf of OA Realty that its role was analogous to that of the real estate agent in Butcher v 

Lachlan Elder Realty Pty Ltd,[62] in that it had done no more than pass on to Mr Makings 

information prepared by CBRE or

Makings Custodian Pty Ltd v Orchid Avenue Realty Pty Ltd; Orchid Avenue Realty Pty Ltd v Makings 

 [2018] QCA 33 (09 March 2018) (Gotterson and Morrison JJA and Henry J)Custodian Pty Ltd

made on behalf of OA Realty that its role was analogous to that of the real estate agent in Butcher v 

Lachlan Elder Realty Pty Ltd,[62] in that it had done no more than pass on to Mr Makings 

information prepared by CBRE or

 [2018] FCAFC 25 (26 February 2018) (Besanko, Markovic, Lee JJ)Chowder Bay Pty Ltd v Paganin

the court must necessarily take into account the knowledge of the person to whom the conduct is 

directed: Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 at 604-605 per 

Gleeson CJ, Hayne and Heydon JJ

 [2018] FCAFC 25 (26 February 2018) (Besanko, Markovic, Lee JJ)Chowder Bay Pty Ltd v Paganin

not only the situational or relative commercial position of representor and representee that is 

relevant, but the specific dealings which related to the impugned conduct: see Butcher at 604-605 

per Gleeson CJ, Hayne and Heydon JJ

 [2018] FCAFC 25 (26 February 2018) (Besanko, Markovic, Lee JJ)Chowder Bay Pty Ltd v Paganin

Gummow, Hayne, Heydon and Kiefel JJ approved the following statements of McHugh J in 

Butcher at 625 [109]:

 [2018] FCAFC 25 (26 February 2018) (Besanko, Markovic, Lee JJ)Chowder Bay Pty Ltd v Paganin

Butcher at 625 [109], and [29] above

 [2018] WASC 11 (19 January 2018) (Martino J)Davmond Holdings Pty Ltd v Zaynah Pty Ltd [No 2]

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592

 [2018] WASC 11 (19 January 2018) (Martino J)Davmond Holdings Pty Ltd v Zaynah Pty Ltd [No 2]

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592
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 [2018] VCAT 91  - Alameddine v Pickles Auctions Pty Ltd (Civil Claims)

 [2018] VCAT 91  - Alameddine v Pickles Auctions Pty Ltd (Civil Claims)

 [2017] FCAFC 224 (22 Valve Corporation v Australian Competition and Consumer Commission

December 2017) (Dowsett, McKerracher and Moshinsky JJ)

The primary judge’s approach was a misapplication of the principle in Butcher v Lachlan Elder 

Realty Pty Ltd (2004) 218 CLR 592 (Butcher) at [109] that, in discerning what representation was 

made, the Court must

 [2017] FCAFC 224 (22 Valve Corporation v Australian Competition and Consumer Commission

December 2017) (Dowsett, McKerracher and Moshinsky JJ)

Rather, it was common ground that the Butcher approach applied

 [2017] FCAFC 224 (22 Valve Corporation v Australian Competition and Consumer Commission

December 2017) (Dowsett, McKerracher and Moshinsky JJ)

(b) Butcher was a case where a representation was made at a single point in time

 [2017] FCAFC 224 (22 Valve Corporation v Australian Competition and Consumer Commission

December 2017) (Dowsett, McKerracher and Moshinsky JJ)

We consider this to be consistent with authority, including Butcher

 [2017] FCA 1603 (21 December 2017) Director of Consumer Affairs Victoria v Domain Register Pty Ltd

(Murphy J)

It is not confined to express or implied representations: Butcher v Lachlan Elder Realty Pty Ltd 

(2004) 218 CLR 592; [2004] HCA 60 (Butcher) at [32] (Gleeson CJ, Hayne and Heydon JJ), [108] 

(McHugh J) and [179] (Kirby J);

 [2017] FCA 1603 (21 December 2017) Director of Consumer Affairs Victoria v Domain Register Pty Ltd

(Murphy J)

The Court is not confined to examining the document in isolation and it must have regard to all the 

conduct of the alleged contravener in relation to the document: Butcher at [109] (McHugh J) cited 

with approval in

 [2017] FCA 1603 (21 December 2017) Director of Consumer Affairs Victoria v Domain Register Pty Ltd

(Murphy J)

The Court is not confined to examining the Notice in isolation and it must have regard to all of 

Domain’s conduct in relation to it: Butcher at [109], cited with approval in

 [2017] FCA 1581 (21 December 2017) (White Mastec Australia Pty Ltd v Trident Plastics (SA) Pty Ltd (No 2)

J)

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60, (2004) 218 CLR 592 at [109]

 [2017] FCA 1523 (06 December 2017) (White J)Metro Investments Holdings Pty Ltd v GM Holden Ltd

the representations proved were misleading will depend upon an assessment of them in the light of 

all surrounding circumstances: Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 

CLR 592 at [38][39], [109]

 [2017] SASCFC 158  - Aalborg CSP A/S v Ottoway Engineering Pty Ltd

 [2017] FCA Australian Competition and Consumer Commission v Meriton Property Services Pty Ltd

1305 (10 November 2017) (Moshinsky J)

context will also include relevant disclaimers or explanations: Butcher v Lachlan Elder Realty Pty 

Ltd (2004) 218 CLR 592; 212 ALR 357; [2004] HCA 60 at [49] (where the disclaimer, in small print, but 

in a short document,

 [2017] FCAFC 165 (25 October 2017) Australian Olympic Committee, Inc v Telstra Corporation Limited

(Greenwood, Nicholas and Burley JJ)

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 at [152] (McHugh J), [39] 

(Gleeson CJ, Hayne and Heydon JJ)

https://jade.io/article/570233
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62.  

62.  

62.  

 [2017] NSWCA 265 (17 Midland Metals Overseas PTE Ltd v Australian Cablemakers Association Ltd

October 2017) (Basten JA, Leeming JA, White JA)

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592; [2004] HCA 60 Campbell v Backoffice 

Investments Pty Ltd

 [2017] NSWCA 265 (17 Midland Metals Overseas PTE Ltd v Australian Cablemakers Association Ltd

October 2017) (Basten JA, Leeming JA, White JA)

In Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592; [2004] HCA 60 at [109], McHugh J 

emphasised the importance of examining the relevant course of conduct as a whole, stating:

 [2017] VSC 531 (08 September 2017) (Riordan J)Simcevski v Dixon [No 2]

[143] However, the Court of Appeal ordered the return of the deposit under

 [2017] VSC 531  - Simcevski v Dixon [No 2]

 [2017] QDC 219 (30 August 2017) (Kefford DCJ)Gobbert v Elders Rural Services Australia Limited

Butcher v Lachlan Elder Realty Pty Limited [2004] HCA 60; (2004) 218 CLR 592, applied

 [2017] QDC 219 (30 August 2017) (Kefford DCJ)Gobbert v Elders Rural Services Australia Limited

As McHugh J also pointed out in Butcher[12], with particular reference to

 [2017] Piazza Trevi v Cromwell BT Pty Ltd as custodian for the Cromwell Symantec House Trust.

NSWSC 794 (19 June 2017) (Sackar J)

The court must examine the relevant course of conduct as a whole in determining whether a 

party has engaged in misleading and deceptive conduct in contravention of section 18 of the 

ACL;   ) at  per  Butcher v Lachlan Elder Realty Pty Limited (2004) 218 CLR 592 (  Butcher [39]

Gleeson CJ, Hayne and Heydon JJ. Relevant considerations may include the nature of the 

parties, the character of the transaction contemplated and the contents of the representation 

being made; at  per Gleeson CJ, Hayne and Heydon JJ.Butcher [40]

 [2017] Piazza Trevi v Cromwell BT Pty Ltd as custodian for the Cromwell Symantec House Trust.

NSWSC 794 (19 June 2017) (Sackar J)

The court must examine the relevant course of conduct as a whole in determining whether a 

party has engaged in misleading and deceptive conduct in contravention of section 18 of the 

ACL; (2004) 218 CLR 592 ( Butcher v Lachlan Elder Realty Pty Limited   Butcher ) at  [39] per 

 Gleeson CJ, Hayne and Heydon JJ . Relevant considerations may include the nature of the 

parties, the character of the transaction contemplated and the contents of the representation 

at  per Gleeson CJ, Hayne and Heydon JJ.being made; Butcher [40]

 [2017] Piazza Trevi v Cromwell BT Pty Ltd as custodian for the Cromwell Symantec House Trust.

NSWSC 794 (19 June 2017) (Sackar J)

The court must examine the relevant course of conduct as a whole in determining whether a 

party has engaged in misleading and deceptive conduct in contravention of section 18 of the 

ACL; (2004) 218 CLR 592 ( ) at  per  Butcher v Lachlan Elder Realty Pty Limited   Butcher [39]

Gleeson CJ, Hayne and Heydon JJ. Relevant considerations may include the nature of the 

parties, the character of the transaction contemplated and the contents of the representation 

being made;  Butcher at  [40] per Gleeson CJ, Hayne and Heydon JJ .
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 [2017] Piazza Trevi v Cromwell BT Pty Ltd as custodian for the Cromwell Symantec House Trust.

NSWSC 794 (19 June 2017) (Sackar J)

Butcher v Lachlan Elder Realty Pty Limited  (2004) 218 CLR 592

 [2017] FCAFC 76 (16 May 2017) (Dowsett, Gilmour and White JJ)Addenbrooke Pty Ltd v Duncan (No 2)

that the Judge should have found, applying Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; 

(2004) 218 CLR 592, that neither had made the representations in the Deal Sheet on which 

Addenbrooke relied

 [2017] ACTSC 88 (28 April 2017) Tuggeranong Town Centre Pty Ltd v Brenda Hungerford Pty Ltd (No 2)

(Refshauge ACJ)

Further, TTC/Leda submitted that the non-disclosure was not capable of inducing error (Butcher v 

Lachlan Elder Realty Pty Ltd at 625

 [2017] ACTSC 88 (28 April 2017) Tuggeranong Town Centre Pty Ltd v Brenda Hungerford Pty Ltd (No 2)

(Refshauge ACJ)

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; 218 CLR 592

 [2017] ACTSC 88 (28 April 2017) Tuggeranong Town Centre Pty Ltd v Brenda Hungerford Pty Ltd (No 2)

(Refshauge ACJ)

In Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; 218 CLR 592 at 603

 [2017] VSC 206 (21 April 2017) (Sifris J)Bullhead Pty Ltd v Brickmakers Place Pty Ltd

In the High Court’s decision in Butcher and Another v Lachlan Elder Realty Pty Ltd,[55] McHugh J 

said:

 [2017] VSC 206 (21 April 2017) (Sifris J)Bullhead Pty Ltd v Brickmakers Place Pty Ltd

In the High Court’s decision in Butcher and Another v Lachlan Elder Realty Pty Ltd,[55] McHugh J 

said:

 [2017] VSC 206  - Bullhead Pty Ltd v Brickmakers Place Pty Ltd

 [2017] NSWCATCD 26 (18 April 2017) (D. Goldstein, Senior Member)Davies v Slee

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60 ("Butcher"), [104]; (2004) 218 CLR 592]

 [2017] NSWCATCD 26 (18 April 2017) (D. Goldstein, Senior Member)Davies v Slee

Butcher, [111]], and likely to mislead or deceive where there is a real (or not remote) chance or 

possibility that the conduct will have that effect [

 [2017] NSWCATCD 26 (18 April 2017) (D. Goldstein, Senior Member)Davies v Slee

citing Butcher, [109] (McHugh J: where the conduct involves delivery of a document, the effect of 

the document must be examined in the context of the evidence as a whole, and the court must have 

regard to all the defendant's

 [2017] NSWCATCD 26 (18 April 2017) (D. Goldstein, Senior Member)Davies v Slee

objective nature of this inquiry means that a finding that conduct is misleading or deceptive is not 

avoided merely because a plaintiff could by proper inquiries have discovered the misleading or 

deceptive conduct [Butcher, [111]

David Clarke Air Conditioning Pty Ltd as trustee for the David Clarke Air Conditioning Trust v Quann 

 [2017] WASC 91 (04 April 2017) (Allanson J)[No 3]

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592

David Clarke Air Conditioning Pty Ltd as trustee for the David Clarke Air Conditioning Trust v Quann 

 [2017] WASC 91 (04 April 2017) (Allanson J)[No 3]

and Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 [109]

https://jade.io/article/68508
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In the matter of William Enterprise Holdings Pty Ltd; In the matter of William Enterprise Group Pty 

Ltd; In the matter of William Enterprise Trading Pty Ltd; In the matter of William Powdercoating and 

 [2017] NSWSC 38 (07 February 2017) (Black J)Fabrication Pty Ltd

remote chance or possibility that a person is likely to be misled or deceived, and this is so even 

though the possibility of that occurring is less than 50 per cent: Butcher v Lachlan Elder Realty Pty 

Ltd at [112] per McHugh J

In the matter of William Enterprise Holdings Pty Ltd; In the matter of William Enterprise Group Pty 

Ltd; In the matter of William Enterprise Trading Pty Ltd; In the matter of William Powdercoating and 

 [2017] NSWSC 38 (07 February 2017) (Black J)Fabrication Pty Ltd

- Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 - CH Real Estate Pty 

Ltd v Jainran Pty Ltd

In the matter of William Enterprise Holdings Pty Ltd; In the matter of William Enterprise Group Pty 

Ltd; In the matter of William Enterprise Trading Pty Ltd; In the matter of William Powdercoating and 

 [2017] NSWSC 38 (07 February 2017) (Black J)Fabrication Pty Ltd

In Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 at [109], approved by 

the majority in

 [2016] NSWCA 309 (16 November 2016) (Beazley ACJ at [1]; Macfarlan JA at Jewelsnloo Pty Ltd v Sengos

[2]; Payne JA at [94])

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592;  [2004] HCA 60

 [2016] NSWCA 309 (16 November 2016) (Beazley ACJ at [1]; Macfarlan JA at Jewelsnloo Pty Ltd v Sengos

[2]; Payne JA at [94])

This approach is consistent with authority (see for example Butcher v Lachlan Elder Realty Pty Ltd 

(2004) 218 CLR 592; [2004] HCA 60 at [150]-[153] per McHugh J)

 [2016] VSC 674 (10 November 2016) (Vickery J)WTE CO-GENERATION v RCR (No 3)

In Butcher v Lachlan Elder Realty Pty Ltd McHugh J remarked:[19]

 [2016] AATA 879 (08 November 2016)Re VCA and Australian Prudential Regulation Authority

In every communication, meaning depends on context: Butcher v Lachlan Elder Realty Pty Ltd 

(2004) 218 CLR 592 at 623 - approved in

 [2016] ACAT 118  - Tummala v Tiger Property Group Pty Ltd (Civil Dispute)

 [2016] WASC 337 (18 October 2016) Forte v Raith Nominees Pty Ltd ATF for the Bitdorf Family Trust

(Allanson J)

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592Campbell v Backoffice 

Investments Pty Ltd

 [2016] WASC 337 (18 October 2016) Forte v Raith Nominees Pty Ltd ATF for the Bitdorf Family Trust

(Allanson J)

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592Campbell v Backoffice 

Investments Pty Ltd

 [2016] WASC 337 (18 October 2016) Forte v Raith Nominees Pty Ltd ATF for the Bitdorf Family Trust

(Allanson J)

question of whether conduct is misleading or deceptive must be answered by analysing the 

relevant surrounding facts and circumstances: Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 

60; (2004) 218 CLR 592, 605 [39], 625 [109]

 [2016] WADC 134 (06 September 2016) Oakbase Global Ltd v Perth Textiles International Pty Ltd

(Principal Registrar Melville)

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60

 [2016] WADC 134 (06 September 2016) Oakbase Global Ltd v Perth Textiles International Pty Ltd

(Principal Registrar Melville)
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per Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60 and a post contractual representation 

might be actionable having regard to

 [2016] NSWCA 193 (05 August 2016) (McColl JA at [1]; Basten JA at [2]; Sackville AJA at [3])Choo v Zhang

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; 218 CLR 592 Campbell v Backoffice 

Investments Pty Ltd

 [2016] NSWCA 193 (05 August 2016) (McColl JA at [1]; Basten JA at [2]; Sackville AJA at [3])Choo v Zhang

McHugh J explained in Butcher v Lachlan Elder Realty Pty Ltd,[24] in reference to a document said 

to be misleading or deceptive, that:

 [2016] NSWCA 193 (05 August 2016) (McColl JA at [1]; Basten JA at [2]; Sackville AJA at [3])Choo v Zhang

McHugh J explained in Butcher v Lachlan Elder Realty Pty Ltd,[24] in reference to a document said 

to be misleading or deceptive, that:

 [2016] NSWCA 193 (05 August 2016) (McColl JA at [1]; Basten JA at [2]; Sackville AJA at [3])Choo v Zhang

[29] Nonetheless, the impugned conduct viewed as a whole must be capable of leading the 

representee into error

 [2016] FCA 857 (29 July 2016) Australian Olympic Committee, Inc. v Telstra Corporation Limited

(Wigney J)

Viewing isolated parts of the conduct of a party “invites error”: Butcher v Lachlan Elder Realty 

(2004) 218 CLR 592 at 625 [109] (per McHugh J)

 [2016] FCA 857 (29 July 2016) Australian Olympic Committee, Inc. v Telstra Corporation Limited

(Wigney J)

It is necessary to have regard to the whole document: Butcher at 638-639 [152] (per McHugh J)

 [2016] FCA 857 (29 July 2016) Australian Olympic Committee, Inc. v Telstra Corporation Limited

(Wigney J)

be whether any disclaimer communicates information in such a way or in such a manner that the 

effect of any otherwise misleading conduct or representation is reversed or erased: Butcher at 638-

639 [152] (per McHugh J)

 [2016] WADC 109 (28 July 2016) (Levy DCJ)Murray v MyDomaine Pty Ltd

Butcher v Lachlan Elder Realty Pty Ltd  (2004) 218 CLR 592

Casinos Austria International (Christmas Island) Pty Ltd v Christmas Island Resort Pty Ltd

 [2016] WADC 109 (28 July 2016) (Levy DCJ)Murray v MyDomaine Pty Ltd

Butcher v Lachlan Elder Realty Pty Ltd  (2004) 218 CLR 592

Casinos Austria International (Christmas Island) Pty Ltd v Christmas Island Resort Pty Ltd

 [2016] WADC 109 (28 July 2016) (Levy DCJ)Murray v MyDomaine Pty Ltd

254 The proper approach to be taken when considering individual presentations is to look at them 

in the context of the document as a whole: Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 

592 [39]

Armstrong Strategic Management and Marketing Pty Limited v Expense Reduction Analysts Group Pty 

 [2016] NSWSC 1005 (22 July 2016) (Ball J)Ltd (No 9)

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 Campbell v Backoffice 

Investments Pty Ltd

Armstrong Strategic Management and Marketing Pty Limited v Expense Reduction Analysts Group Pty 

 [2016] NSWSC 1005 (22 July 2016) (Ball J)Ltd (No 9)

which must be considered in order to determine the question whether or not conduct is misleading 

or deceptive: Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 at [39] per 

Gleeson CJ, Hayne and Heydon JJ

https://jade.io/article/68508
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136.  

 [2016] NSWSC 796 (16 June 2016) (Black J)Redmond Family Holdings v GC Access Pty Ltd

remote chance or possibility that a person is likely to be misled or deceived, and this is so even 

though the possibility of that occurring is less than 50 per cent: Butcher v Lachlan Elder Realty Pty 

Ltd at [112] per McHugh J

 [2016] NSWSC 796 (16 June 2016) (Black J)Redmond Family Holdings v GC Access Pty Ltd

- Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 - Campbell v 

Backoffice Investments Pty Ltd

 [2016] NSWSC 796 (16 June 2016) (Black J)Redmond Family Holdings v GC Access Pty Ltd

In doing so, I bear in mind the observation of McHugh J in Butcher v Lachlan Elder Realty Pty Ltd 

[2004] HCA 60; (2004) 218 CLR 592 at [109], approved by the majority in

 [2016] FCA 196 (24 Australian Competition and Consumer Commission v Valve Corporation (No 3)

March 2016) (Edelman J)

, by reference to Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592, 625 

[109] (McHugh J) (footnotes omitted):

 [2016] FCA 196 (24 Australian Competition and Consumer Commission v Valve Corporation (No 3)

March 2016) (Edelman J)

In the context of discussing a required causal link in cases where a representation was made to an 

individual, Gleeson CJ said in Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 

CLR 592, 604 [37]

 [2016] VCAT 388 (15 March 2016) Ecables (Fire) Pty Ltd v AMP Electrical Solutions Pty Ltd (Civil Claims)

(Mjf Sweeney, Member)

, Gummow, Hayne, Heydon and Kiefel JJ approved a statement of McHugh J in Butcher v Lachlan 

Realty Pty Ltd [2004] HCA 60 (paragraph 109) containing a summary of the principles for 

determining whether particular conduct infringes

 [2016] VCAT 388 (15 March 2016) Ecables (Fire) Pty Ltd v AMP Electrical Solutions Pty Ltd (Civil Claims)

(Mjf Sweeney, Member)

approved McHugh J in Butcher (above), to observe that all misleading or deceptive conduct cases 

involve the application of a statutory text, expressed in general terms, to particular facts

 [2016] NSWCA McKeith v Royal Bank of Scotland Group Plc; Royal Bank of Scotland Group Plc v James

36 (09 March 2016) (Macfarlan JA at [1]; Tobias AJA at [25]; Emmett AJA at [307])

For the plaintiffs to succeed against AAAS on this part of their respective claims, it was 

necessary for them to establish that each of the representations which were made to the 

effect that the Policy would apply to employees of AAAS whose employment was terminated 

by reason of redundancy, were in fact made by or on behalf of AAAS and not by AAAS on 

behalf of the Consortium unless it could be established that those representations had been 

adopted or endorsed by AAAS:  Butcher v Lachlan Elder Realty Pty Limited [2004] HCA 60; 218 

CLR 592 at  [40] .

 [2016] NSWCA McKeith v Royal Bank of Scotland Group Plc; Royal Bank of Scotland Group Plc v James

36 (09 March 2016) (Macfarlan JA at [1]; Tobias AJA at [25]; Emmett AJA at [307])

Butcher v Lachlan Elder Realty Pty Limited   [2004] HCA 60 ; 218 CLR 592

 [2016] FCA 118 (19 February 2016) (Moshinsky J)United Petroleum Pty Ltd v Pentaco Oil (Aust) Pty Ltd

In the same case, Gummow, Hayne, Heydon and Kiefel JJ at [102] quoted with approval the 

following passage from the judgment of McHugh J in Butcher v Lachlan Elder Realty Pty Ltd (2004) 

218 CLR 592

 [2016] FCA 94 (17 February 2016) (Buchanan J)Ambergate Ltd v CMA Corporation Ltd (admins apptd)
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) approved statements by McHugh J in Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592 

(at [109]) which included the following:

 [2016] NSWSC 61 (12 February 2016) (Robb J)Jewelsnloo Pty Ltd v Sengos (No 2)

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 Demagogue Pty Ltd v 

Ramensky

 [2016] NSWSC 61 (12 February 2016) (Robb J)Jewelsnloo Pty Ltd v Sengos (No 2)

absolutely effective to prevent a purchaser relying upon a false representation that has induced it 

to enter into the contract of sale: see for example Butcher v Lachlan Elder Realty Pty Ltd [2004] 

HCA 60; (2004) 218 CLR 592

 [2016] WASCA 14 (28 January 2016) Kelbush Pty Ltd v Australia and New Zealand Banking Group Ltd

(Martin CJ, Buss JA, Mitchell J)

Butcher v Lachlan Elder Realty Pty Ltd   [2004] HCA 60 ; (2004) 218 CLR 592

Buzzle Operations Pty Ltd (in liq) v Apple Computer Australia Pty Ltd

 [2016] WASCA 14 (28 January 2016) Kelbush Pty Ltd v Australia and New Zealand Banking Group Ltd

(Martin CJ, Buss JA, Mitchell J)

Butcher v Lachlan Elder Realty Pty Ltd   [2004] HCA 60 ; (2004) 218 CLR 592

Buzzle Operations Pty Ltd (in liq) v Apple Computer Australia Pty Ltd

 [2016] WASCA 14 (28 January 2016) Kelbush Pty Ltd v Australia and New Zealand Banking Group Ltd

(Martin CJ, Buss JA, Mitchell J)

28 Where damages are claimed, the question must focus on the conduct of Forge Construction in 

relation to the appellant alone: Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 

CLR 592 [36] - [37]

 [2016] WASC 22 (28 January 2016) (Mitchell J)Cauldron Energy Ltd v Beijing Joseph Investment Co Ltd

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592

 [2016] WASC 22  - Cauldron Energy Ltd v Beijing Joseph Investment Co Ltd

 [2016] WASC 6 (19 January 2016) (Acting Reid International Pty Ltd v Ron Farris Real Estate Pty Ltd

Master Gething)

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592Caffey v Leatt-Hayter 

[No 3]

 [2016] WASC 6 (19 January 2016) (Acting Reid International Pty Ltd v Ron Farris Real Estate Pty Ltd

Master Gething)

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592Caffey v Leatt-Hayter 

[No 3]

 [2016] WASC 6 (19 January 2016) (Acting Reid International Pty Ltd v Ron Farris Real Estate Pty Ltd

Master Gething)

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 [38] (Gleeson CJ, Hayne 

& Heydon JJ)

 [2015] NSWCA 347 (11 November 2015) JM and PM Holdings Pty Ltd v Snap-on Tools (Australia) Pty Ltd

(Macfarlan JA at [1]; Leeming JA at [14]; Emmett AJA at [72])

Butcher v Lachlan Elder Realty Pty Ltd   [2004] HCA 60 ; 218 CLR 592

 [2015] NSWCA 347 (11 November 2015) JM and PM Holdings Pty Ltd v Snap-on Tools (Australia) Pty Ltd

(Macfarlan JA at [1]; Leeming JA at [14]; Emmett AJA at [72])

, it is necessary to have regard to the whole of the alleged representor’s conduct up until the time at 

which it is acted upon (Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; 218 CLR 592 at [39])

 [2015] NSWCA 347 (11 November 2015) JM and PM Holdings Pty Ltd v Snap-on Tools (Australia) Pty Ltd

(Macfarlan JA at [1]; Leeming JA at [14]; Emmett AJA at [72])
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It was not therefore a case of representations being made to “plaintiffs of limited experience acting 

without professional advice in rushed circumstances” (compare to Butcher at [50])

 [2015] NSWCA 347 (11 November 2015) JM and PM Holdings Pty Ltd v Snap-on Tools (Australia) Pty Ltd

(Macfarlan JA at [1]; Leeming JA at [14]; Emmett AJA at [72])

: see Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; 218 CLR 592 at [38]-[40], applying what 

was said in

 [2015] VCAT 1756 (02 Tan v Australian Property Investment Corporation Pty Ltd (Civil Claims)

November 2015) (Member L. Warren)

Mr Bevan relied on the following passage by Gleeson CJ, Hayne and Heydon JJ in Butcher v. 

Lachlan Elder Realty[6]:

 [2015] VCAT 1756 (02 Tan v Australian Property Investment Corporation Pty Ltd (Civil Claims)

November 2015) (Member L. Warren)

Mr Bevan relied on the following passage by Gleeson CJ, Hayne and Heydon JJ in Butcher v. 

Lachlan Elder Realty[6]:

 [2015] Cummins Generator Technologies Germany GMBH v Johnson Controls Australia Pty Ltd

NSWCA 264 (03 September 2015) (Beazley P at [1]; Gleeson JA at [176]; Leeming JA at [177])

relates primarily to a document, the effect of the document must be examined in the context of the 

evidence as a whole”: Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; 218 CLR 592 at [109] 

per McHugh J

 [2015] WADC 96 (14 August 2015) (Levy DCJ)Evans v Collica [No 2]

Conduct can, in an appropriate case, include representations: see Butcher v Lachlan Elder Realty 

Pty Ltd [32] (per Gleeson CJ, Hayne & Heydon JJ, [103] per McHugh J & [179] per Kirby J)

 [2015] WADC 96 (14 August 2015) (Levy DCJ)Evans v Collica [No 2]

237 In Butcher v Lachlan Elder Realty Pty Ltd McHugh J said [100] (authorities omitted):

 [2015] WADC 96 (14 August 2015) (Levy DCJ)Evans v Collica [No 2]

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592G Lowe & Sze Tu 

Holdings Pty Ltd v Cudal Nominees Pty Ltd

 [2015] WADC 96 (14 August 2015) (Levy DCJ)Evans v Collica [No 2]

Plaintiff : John Benari & AssociatesDefendant : Balmoral Legal Case(s) referred to in judgment(s):

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592G Lowe & Sze Tu 

Holdings Pty Ltd v Cudal Nominees Pty Ltd

 [2015] WADC 96 (14 August 2015) (Levy DCJ)Evans v Collica [No 2]

222 In Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592, a case where 

purchasers of property claimed damages for misleading or deceptive conduct from the vendors, 

McHugh J said [109] (omitting references):

 [2015] WASC 277 (04 August 2015) (Allanson J)Hitchcock v Goldspan Investments Pty Ltd [No 3]

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592Clay v Clay

 [2015] WASC 277 (04 August 2015) (Allanson J)Hitchcock v Goldspan Investments Pty Ltd [No 3]

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592Clay v Clay

 [2015] WASC 277 (04 August 2015) (Allanson J)Hitchcock v Goldspan Investments Pty Ltd [No 3]

The question of fact should not be decided by examining the evidence about what was said in any 

particular email in isolation: see, for example, Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 

60; (2004) 218 CLR 592 [39]

 [2015] FCA 753 (23 Reckitt Benckiser (Australia) Pty Limited v Procter & Gamble Australia Pty Limited

July 2015) (Gleeson J)
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786.  

810.  

, applying Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 at [109] per 

McHugh J

 [2015] CMA Assets Pty Ltd Formerly Known as CMA Contracting Pty Ltd v John Holland Pty Ltd [No 6]

WASC 217 (19 June 2015) (Allanson J)

Butcher v Lachlan Elder Realty Pty Ltd   [2004] HCA 60 ; (2004) 218 CLR 592

Campbell v Backoffice Investments Pty Ltd

 [2015] CMA Assets Pty Ltd Formerly Known as CMA Contracting Pty Ltd v John Holland Pty Ltd [No 6]

WASC 217 (19 June 2015) (Allanson J)

Butcher v Lachlan Elder Realty Pty Ltd   [2004] HCA 60 ; (2004) 218 CLR 592

Campbell v Backoffice Investments Pty Ltd

 [2015] CMA Assets Pty Ltd Formerly Known as CMA Contracting Pty Ltd v John Holland Pty Ltd [No 6]

WASC 217 (19 June 2015) (Allanson J)

and Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592

 [2015] QDC 115 (20 May 2015) (Dorney QC DCJ)Chaskel's Emporium Pty Ltd v Capercorp Pty Ltd

Primary reliance was placed upon Butcher v Lachlan Elder Realty Pty Ltd

 [2015] QDC 115 (20 May 2015) (Dorney QC DCJ)Chaskel's Emporium Pty Ltd v Capercorp Pty Ltd

“even though it acted honestly and reasonably”: see Butcher at 605 [38]

 [2015] QDC 115 (20 May 2015) (Dorney QC DCJ)Chaskel's Emporium Pty Ltd v Capercorp Pty Ltd

Gummow, Hayne, Heydon and Kiefel JJ, adopting what McHugh J pointed out in Butcher with 

respect to the equivalent of

 [2015] QDC 115 (20 May 2015) (Dorney QC DCJ)Chaskel's Emporium Pty Ltd v Capercorp Pty Ltd

Butcher, held that only if monetary relief (or some other order) is sought by a plaintiff who alleges 

that a particular misrepresentation was made to him or her or it does that plaintiff need to establish 

a causal link...

 [2015] QDC 115 (20 May 2015) (Dorney QC DCJ)Chaskel's Emporium Pty Ltd v Capercorp Pty Ltd

[2] Its present relevance, as discussed by Gleeson CJ, Hayne and Heydon JJ, is with respect to two 

factors

 [2015] FCA 396 (28 April 2015) (Gilmour J)Henderson v McSharer

In considering whether Mr McSharer’s conduct was misleading or deceptive it is necessary 

to examine the July/August conduct as a whole, in the light of relevant surrounding facts and 

circumstances: (2009) 238 CLR 304 per Gummow, Campbell v Backoffice Investments Pty Ltd 
Hayne, Heydon and Kiefel JJ at  , quoting from McHugh J in [102] Butcher v Lachlan Elder 

  Realty Pty Limited (2004) 218 CLR 592 at  [109] .

 [2015] FCA 396 (28 April 2015) (Gilmour J)Henderson v McSharer

The respondents also seek to rely on the disclaimer in the Letter of Engagement between the 

Hendersons and Fides Consulting, to which I have referred. The respondents note, in 

relation to the disclaimer in the Letter of Engagement, that in  Butcher it was stated at  [39] that:

[I]t is important that the agent’s conduct be viewed as a whole. It is not right to 

characterise the problem as one of analysing the effect of its ‘‘conduct’’ divorced from 

‘‘disclaimers’’ about that ‘‘conduct’’ and divorced from other circumstances which 

might qualify its character.

 [2015] NSWCA 94 (14 April 2015) (Bathurst CJ at [1]; Traderight (NSW) Pty Ltd v Bank of Queensland Ltd

Beazley P at [2], Barrett JA at [3])
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61.  

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; 218 CLR 592 Campbell v Backoffice 

Investments Pty Ltd

 [2015] NSWCA 94 (14 April 2015) (Bathurst CJ at [1]; Traderight (NSW) Pty Ltd v Bank of Queensland Ltd

Beazley P at [2], Barrett JA at [3])

, Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; 218 CLR 592,

 [2015] NSWCA 94 (14 April 2015) (Bathurst CJ at [1]; Traderight (NSW) Pty Ltd v Bank of Queensland Ltd

Beazley P at [2], Barrett JA at [3])

in which, as McHugh J noted in Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; 218 CLR 592 

(at [120]-[121]), Spender J held that a corporation had contravened s 52 of the Trade Practices Act by 

supplying to a potential

 [2015] NSWCA 94 (14 April 2015) (Bathurst CJ at [1]; Traderight (NSW) Pty Ltd v Bank of Queensland Ltd

Beazley P at [2], Barrett JA at [3])

misrepresentation was made to him or her does that plaintiff need to establish a causal link 

between the impugned conduct and the loss that is claimed: see Butcher v Lachlan Elder Realty Pty 

Ltd [2004] HCA 60; 218 CLR 592 at [37]

 [2015] FCA 342 (14 Australian Securities and Investments Commission v ActiveSuper Pty Ltd (in liq)

April 2015) (White J)

Stonehouse and Ms Gore, and Mr Gore himself, emphasised the necessity of reading the 

representations in the PPMs in context and as a whole: Butcher v Lachlan Elder Realty Pty Ltd 

[2004] HCA 60; (2004) 218 CLR 592 at [38][39]

 [2015] FCA 227 (23 March 2015)Samsung Electronics Australia Pty Ltd v LG Electronics Australia Pty Ltd

 Butcher v Lachlan Elder Realty Pty Ltd  (2004) 218 CLR 592

Campbell v Backoffice Investments Pty Ltd

 [2015] FCA 227 (23 March 2015)Samsung Electronics Australia Pty Ltd v LG Electronics Australia Pty Ltd

The question whether conduct is misleading or deceptive or likely to mislead or deceive is a 

question of fact that must be determined in light of the relevant surrounding circumstances: 

  Butcher v Lachlan Elder Realty Pty Ltd  (2004) 218 CLR 592 at  [109] per McHugh J . 

 [2015] NSWSC 257 (20 March 2015) (Ball J)Woollahra Municipal Council v Secure Parking Pty Ltd

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 Campbell v Backoffice 

Investments Pty Ltd

 [2015] NSWSC 257 (20 March 2015) (Ball J)Woollahra Municipal Council v Secure Parking Pty Ltd

as misleading or deceptive or as conduct which is likely to mislead or deceive, it is necessary to look 

at the conduct as a whole: see Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 

CLR 592 at [109] per McHugh J

 [2015] VCAT 168 (16 Crothers v Oceania Polytechnic Institute of Education Pty Ltd (Civil Claims)

February 2015) (Member M Sweeney)

Where the alleged contravention relates primarily to a document, the effect of the document must 

be examined in the context of the evidence as a whole: Butcher v Lachlan Realty Pty Ltd [2004] 

HCA 60; 218 CLR 592

 [2014] FCA 1410 (23 December 2014) (Farrell J)Caason Investments Pty Ltd v Cao

 Butcher v Lachlan Elder Realty Pty Limited (2004) 218 CLR 592

Byrne v Cooke

 [2014] FCA 1410 (23 December 2014) (Farrell J)Caason Investments Pty Ltd v Cao

it invites error to look at isolated parts of the conduct: Butcher v Lachlan Elder Realty Pty Limited 

(2004) 218 CLR 592 at [109] per McHugh J and
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 [2014] FCA 1369 (15 Australian Competition and Consumer Commission v AGL South Australia Pty Ltd

December 2014) (White J)

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592

 [2014] FCA 1369 (15 Australian Competition and Consumer Commission v AGL South Australia Pty Ltd

December 2014) (White J)

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592

 [2014] FCA 1369 (15 Australian Competition and Consumer Commission v AGL South Australia Pty Ltd

December 2014) (White J)

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 at [109]

 [2014] FCA 1369 (15 Australian Competition and Consumer Commission v AGL South Australia Pty Ltd

December 2014) (White J)

It also includes any relevant disclaimers, qualifications or explanations: Butcher v Lachlan Elder 

Realty Pty Ltd at [49]

 [2014] FCA 1369 (15 Australian Competition and Consumer Commission v AGL South Australia Pty Ltd

December 2014) (White J)

6 in the General Terms were “there to be read”, using the words of Gleeson CJ, Hayne and Heydon 

JJ in Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 at [49] upon which 

AGL relied

 [2014] FCA 1369 (15 Australian Competition and Consumer Commission v AGL South Australia Pty Ltd

December 2014) (White J)

However, Butcher concerned a representation made to the purchasers of a property in a real estate 

sales brochure rather than to the large number of consumers to whom AGL’s General Terms were 

directed

 [2014] FCA 1369 (15 Australian Competition and Consumer Commission v AGL South Australia Pty Ltd

December 2014) (White J)

Further, the circumstances just summarised distinguish the present case from cases such as 

Butcher in which the disclaimer, being contained in a short document with little printed content, is 

readily apparent

 [2014] NSWSC 1729 (04 December 2014) (Bergin CJ in Eq)McBride v Christie's Australia Pty Ltd

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 Calverley v Green

 [2014] NSWSC 1729 (04 December 2014) (Bergin CJ in Eq)McBride v Christie's Australia Pty Ltd

Butcher v Laughlin Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592

 [2014] NSWSC 1729 (04 December 2014) (Bergin CJ in Eq)McBride v Christie's Australia Pty Ltd

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592

 [2014] NSWSC 1729 (04 December 2014) (Bergin CJ in Eq)McBride v Christie's Australia Pty Ltd

In this regard HFA relied upon Butcher v Laughlin Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 

CLR 592

 [2014] NSWSC 1729 (04 December 2014) (Bergin CJ in Eq)McBride v Christie's Australia Pty Ltd

was no "mere conduit" for the information provided to it by the vendors: Butcher v Lachlan Elder 

Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 at [605]-[609]: ABN AMRO Bank NV v Bathurst 

Regional

 [2014] FCAFC 152 (14 November 2014) (Siopis, Flick and Beach Barnes v Forty Two International Pty Ltd

JJ)

In Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592 (
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 [2014] FCAFC 152 (14 November 2014) (Siopis, Flick and Beach Barnes v Forty Two International Pty Ltd

JJ)

(Butcher), the High Court (Gleeson CJ, Hayne and Heydon JJ) observed at [32]:

 [2014] FCAFC 152 (14 November 2014) (Siopis, Flick and Beach Barnes v Forty Two International Pty Ltd

JJ)

In my view, the respondents’ pleading did not satisfy the strictures referred to in the observations 

in Butcher and

 [2014] FCA 1202 (12 November 2014) (Beach J)GlaxoSmithKline Australia Pty Ltd v Pharmacor Pty Ltd

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592

 [2014] FCA 1202 (12 November 2014) (Beach J)GlaxoSmithKline Australia Pty Ltd v Pharmacor Pty Ltd

at the relevant course of conduct as a whole in light of the surrounding facts and circumstances 

(Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592 at [109] per McHugh J (dissenting in the 

result but not the principle))

 [2014] NSWSC 1488 (31 October 2014) (Pembroke J)Osborne v Iris Diversified Property Pty Limited

Butcher v Lachlan Elder Realty Pty Ltd  (2004) 218 CLR 592

 [2014] NSWSC 1488 (31 October 2014) (Pembroke J)Osborne v Iris Diversified Property Pty Limited

The correct approach to the characterisation of conduct directed to identified individuals was 

stated by Gleeson CJ, Hayne and Heydon JJ in Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 

CLR 592 at [37] as follows:

 [2014] NSWSC 1488 (31 October 2014) (Pembroke J)Osborne v Iris Diversified Property Pty Limited

Butcher v Lachlan Elder Realty Pty Ltd at [39]

 [2014] QDC 217 (19 September 2014) (McGill DCJ)Orchid Avenue Pty Ltd v Goode

Butcher v Lachlan Elder Realty (2004) 218 CLR 592 – considered

 [2014] QDC 217 (19 September 2014) (McGill DCJ)Orchid Avenue Pty Ltd v Goode

[29] Butcher v Lachlan Elder Realty (2004) 218 CLR 592 at [50]-[51] was relied on, but that was a very 

different case, the relevant document was brief ([7]), and those purchasers had it for 12 days before 

they agreed to

 [2014] NSWSC 1252 (12 September 2014) (Black J)JR Consulting & Drafting Pty Ltd v Cummings

- Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 - Byrne v Australian 

Airlines Ltd

 [2014] NSWSC 1252 (12 September 2014) (Black J)JR Consulting & Drafting Pty Ltd v Cummings

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 at [112] per McHugh J

 [2014] OXS Pty Ltd v Sydney Harbour Foreshore Authority and Minister for Planning and Environment

NSWSC 1174 (26 August 2014) (Black J)

- Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 - Butts v O'Dwyer

 [2014] OXS Pty Ltd v Sydney Harbour Foreshore Authority and Minister for Planning and Environment

NSWSC 1174 (26 August 2014) (Black J)

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 at [112] per McHugh J

 [2014] FCA 1056 (19 August 2014) (Rares J)Reinhardt v Mill Estate Holdings Pty Ltd

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592

 [2014] FCA 1056 (19 August 2014) (Rares J)Reinhardt v Mill Estate Holdings Pty Ltd

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592 at 604-605 [36]-[40] per Gleeson CJ, 

Hayne and Heydon JJ

 [2014] NSWSC 1070 (08 August 2014) (Hammerschlag J)Pisano v Dandris
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Butcher v Lachlan Elder Realty Pty Ltd  (2004) 218 CLR 592

 [2014] NSWSC 1070 (08 August 2014) (Hammerschlag J)Pisano v Dandris

Where the conduct complained of is the making of misrepresentations, the effect of any 

disclaimers or exclusion clauses must be considered: Butcher v Lachlan Elder Realty Pty Ltd (2004) 

218 CLR 592

 [2014] SADC 118 (02 July 2014) (Judgment of His Honour Auxiliary Judge Clayton)Jackson v Abram

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592

 [2014] SADC 118  - Jackson v Abram

 [2014] Australian Competition and Consumer Commission v Coles Supermarkets Australia Pty Limited

FCA 634 (18 June 2014) (Allsop CJ)

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; 218 CLR 592

 [2014] Australian Competition and Consumer Commission v Coles Supermarkets Australia Pty Limited

FCA 634 (18 June 2014) (Allsop CJ)

The context will also include relevant disclaimers or explanations: Butcher v Lachlan Elder Realty 

Pty Ltd [2004] HCA 60; 218 CLR 592 at 608 [49] (where the disclaimer, in small print, but in a short 

document, was “there to

 [2014] NSWSC 789 (16 June 2014) (Black J)Re Colorado Products Pty Ltd (in prov liq)

- Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 - Cactus Imaging Pty 

Ltd v Peters

 [2014] NSWSC 789 (16 June 2014) (Black J)Re Colorado Products Pty Ltd (in prov liq)

a person is likely to be misled or deceived, and this is so even though the possibility of that 

occurring is less than 50 per cent: Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 

CLR 592 at [112] per McHugh J

 [2014] NSWSC 713 (10 June 2014) (Slattery J)Linjing Fang v Xiaodan Sun

The High Court considered this question in Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 

592; [2004] HCA 60, ("Butcher"), emphasising the well established principle (at [39] and [40]) that 

the Court must look at the whole

 [2014] NSWSC 743 (06 June 2014) Raphael Shin Enterprises Pty Ltd v Waterpoint Shepherds Bay Pty Ltd

(Sackar J)

Butcher v Lachlan Elder Realty Pty Ltd  (2004) 218 CLR 592

 [2014] NSWSC 743 (06 June 2014) Raphael Shin Enterprises Pty Ltd v Waterpoint Shepherds Bay Pty Ltd

(Sackar J)

important in determining the ultimate remedy available to consider the offending conduct in 

context: Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592 at [37] per Gleeson CJ, Hayne 

and Heydon JJ and at [109] per McHugh J

 [2014] FCCA 749 (09 May 2014) (Judge Raphael)O'HAGAN v Classic Cars Australia Pty Ltd

 Butcher and Another v Lachlan Elder Realty Pty Ltd (2004) 212 ALR 357

Johnson Tiles Pty Ltd (ACN 004 576 103) v Esso Australia Ltd

 [2014] FCCA 749 (09 May 2014) (Judge Raphael)O'HAGAN v Classic Cars Australia Pty Ltd

the person makes it clear that he or she is merely passing on information and not vouching for its 

accuracy: see Butcher and Another v Lachlan Elder Realty Pty Ltd (2004) 212 ALR 357 per McHugh 

J, in dissent, at [115]-[123]

 [2014] FCA 399 (24 April 2014) (Collier J)Nextra Australia Pty Limited v Fletcher

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592

 [2014] FCA 399 (24 April 2014) (Collier J)Nextra Australia Pty Limited v Fletcher
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99.  

105.  

25.  

28.  

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592

 [2014] NSWCA 126 (14 April 2014) (McColl JA [1], Macfarlan JA Razdan v Westpac Banking Corporation

[22], Bergin CJ in Eq [36])

In a separate judgment in Butcher, McHugh J emphasised that the determination of whether 

conduct is misleading or deceptive is an objective question to be determined by reference to the 

defendant's conduct as a whole (at [109])

 [2014] NSWCA 126 (14 April 2014) (McColl JA [1], Macfarlan JA Razdan v Westpac Banking Corporation

[22], Bergin CJ in Eq [36])

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; 218 CLR 592 Cordon Investments Pty Ltd v 

Lesdor Properties Pty Ltd

 [2014] NSWCA 126 (14 April 2014) (McColl JA [1], Macfarlan JA Razdan v Westpac Banking Corporation

[22], Bergin CJ in Eq [36])

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; 218 CLR 592

 [2014] NSWCA 126 (14 April 2014) (McColl JA [1], Macfarlan JA Razdan v Westpac Banking Corporation

[22], Bergin CJ in Eq [36])

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; 218 CLR 592 where the plurality concluded 

that the defendant vendors' agent "made no representation of any kind, beyond stating what 

information the vendor wished to...

 [2014] FCA 190 (10 March Australian Competition and Consumer Commission v Breast Check Pty Ltd

2014) (Barker J)

While it is possible in a factual sense to say that there is a class or category of women who, at 

material times, were customers of Breast Check and who had received the breast imaging 

service, who received breast health reports, report information and accompanying 

documentation, I am not satisfied that they relevantly constituted a section of the public to 

whom particular conduct was directed, in the sense discussed in the authorities such as Parkd
, , . ale  Campomar  Butcher v Lachlan Elder Realty and  Campbell v Backoffice

 [2014] FCA 190 (10 March Australian Competition and Consumer Commission v Breast Check Pty Ltd

2014) (Barker J)

In such cases, indeed in all cases involving alleged misleading or deceptive conduct of the 

kind under consideration, the whole of the circumstances must be considered in assessing 

whether there has been contravention.  That has been the test since and has been  Parkdale
accentuated and emphasised in subsequent cases, such as  Butcher v Lachlan Elder Realty . 

There are different, albeit perhaps not extensive, circumstances that may be considered to 

exist from one breast health report to another, from one customer to another. It is not 

appropriate to effectively aggregate all customers and say that they are a relevant section of 

 and ACL in the public. Such a description is too loose, at least for the purposes of the TP Act

the circumstances we are here dealing with.

 [2014] FCA 190 (10 March Australian Competition and Consumer Commission v Breast Check Pty Ltd

2014) (Barker J)

Accordingly, in  Butcher v Lachlan Elder Realty , the majority said (at  [37] ) it was necessary to 

consider the character of the particular conduct of the particular agent in relation to the 

particular purchasers, bearing in mind matters of fact each knew about the other as a result 

of the nature of their dealings and the conversations between them or which each may be 

taken to have known. 

 [2014] FCA 190 (10 March Australian Competition and Consumer Commission v Breast Check Pty Ltd

2014) (Barker J)
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28.  

98.  

Referring to  Butcher v Lachlan Elder Realty , the Court agreed that it is necessary to examine 

statements or actions alleged to constitute misleading or deceptive conduct in the context of 

the whole activity. French CJ noted (at  [25] ) that characterisation of conduct as misleading or 

deceptive is a task that generally requires consideration of whether the impugned conduct 

at  per viewed as a whole has a tendency to lead a person into error, citing  Parkdale 198199

Gibbs CJ in particular. His Honour said that it may be undertaken by reference to the public 

or a relevant section of the public and that in cases of misleading or deceptive conduct 

analogous to passing off and involving reputational issues, the relevant section of the public 

may be defined, according to the nature of the conduct, by geographical distribution, age or 

some other common attribute or interest. On the other hand, his Honour noted, 

characterisation may be undertaken in the context of commercial negotiations between 

individuals. French CJ added that in either case it involves consideration of a notional cause 

and effect relationship between the conduct and the state of mind of the relevant person or 

class of persons, the test being necessarily objective. 

 [2014] FCA 190 (10 March Australian Competition and Consumer Commission v Breast Check Pty Ltd

2014) (Barker J)

Butcher v Lachlan Elder Realty Pty Limited [2004] HCA 60; (2004) 218 CLR 592

 [2014] FCA 190 (10 March Australian Competition and Consumer Commission v Breast Check Pty Ltd

2014) (Barker J)

In Butcher v Lachlan Elder Realty Pty Limited [2004] HCA 60; (2004) 218 CLR 592 (Butcher v 

Lachlan Elder Realty), a suburban real estate agent produced a brochure which reproduced a 

survey diagram of waterfront land that was to

 [2014] NSWSC 129 (27 February 2014) The Owners - Strata Plan No. 51077 v Meriton Apartments Pty Ltd

(Ball J)

Butcher v Lachlan Elder Realty Pty Limited [2004] HCA 60; (2004) 218 CLR 592 General Steel 

Industries Inc v Commissioner for Railways (NSW)

 [2014] NSWSC 129 (27 February 2014) The Owners - Strata Plan No. 51077 v Meriton Apartments Pty Ltd

(Ball J)

action because it is clear that a person does not engage in misleading or deceptive conduct merely 

by passing on a representation made by another: see Butcher v Lachlan Elder Realty Pty Limited 

[2004] HCA 60; (2004) 218 CLR 592

Traderight (NSW) Pty Ltd (ACN 108 880 968) and Ors v Bank Of Queensland Limited (ACN 009 656 740) 

 [2014] NSWSC 55 (13 February 2014) (Ball J)(No 17) and 13 related matters

(HL) Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 Caltex Refineries 

(Qld) Pty Ltd v Stavar

 [2014] WASC 15 (24 January 2014) (Allanson J)Commonwealth Bank of Australia v Carver

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592

 [2014] WASC 15 (24 January 2014) (Allanson J)Commonwealth Bank of Australia v Carver

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 [109]

 [2013] NSWDC 303 (20 Aberford Holdings Pty Ltd trading as Carpet Cleaners Warehouse v Awad

December 2013) (P Taylor SC DCJ)

On the other hand, the machines did carry the CE safety certification. Any reference by Mr 

Awad to that certification is not the same thing as independently representing that the 

machines were safety compliant. A reference to the certification is merely passing on the 

representation of another (cf   Butcher v Lachlan Elder Realty Pty Limited [2004] HCA 60 ). This 

is especially so in circumstances where as between Mr Awad and Aberford, Aberford were 

the relative experts in carpet cleaning equipment. Mr Bredhauer's scornful response in 

viewing the machine in November 2009 evidences that to his mind, and I think correctly, he 

knew much more about the quality and characteristics of air movers than did Mr Awad. 
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 [2013] NSWDC 303 (20 Aberford Holdings Pty Ltd trading as Carpet Cleaners Warehouse v Awad

December 2013) (P Taylor SC DCJ)

Butcher v Lachlan Elder Realty Pty Limited  [2004] HCA 60

 [2013] NSWCA 375 (11 November 2013) (Barrett JA at [1]; Emmett JA Westpac Banking Corporation v Lee

at [4]; Gleeson JA at [44])

The primary judge recorded that she would adopt the same approach as the plurality in Butcher at 

[40] (Gleeson CJ, Hayne and Heydon JJ)

 [2013] NSWCA 375 (11 November 2013) (Barrett JA at [1]; Emmett JA Westpac Banking Corporation v Lee

at [4]; Gleeson JA at [44])

The declarations and clauses by the respondents could only erase the misleading conduct of Mr 

Nazvanov by actually modifying such conduct: Butcher v Lachlan Elder Realty Pty Ltd at [152] 

(McHugh J);

 [2013] NSWCA 375 (11 November 2013) (Barrett JA at [1]; Emmett JA Westpac Banking Corporation v Lee

at [4]; Gleeson JA at [44])

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; 218 CLR 592 Campbell v Backoffice 

Investments Pty Ltd

 [2013] NSWCA 375 (11 November 2013) (Barrett JA at [1]; Emmett JA Westpac Banking Corporation v Lee

at [4]; Gleeson JA at [44])

The primary judge referred (at [121]) to the well-known statement of principle by McHugh J in 

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; 218 CLR 592 at [109] that:

 [2013] VSC 534 (08 October 2013) (Macaulay J)Vouzas v Bleake House Pty Ltd

a statement of McHugh J in Butcher v Lachlan Realty Pty Ltd[36] containing a summary of the 

principles for determining whether particular conduct infringes

 [2013] VSC 534 (08 October 2013) (Macaulay J)Vouzas v Bleake House Pty Ltd

[25] That is necessary because the court needs to perform something of a ‘matching’ exercise to 

ensure that the aspect of the defendant’s conduct that is said to have caused loss is the same aspect 

that is said to have

 [2013] VSC 534 (08 October 2013) (Macaulay J)Vouzas v Bleake House Pty Ltd

[30] Thirdly, to undertake that task objectively requires the court to evaluate what a reasonable 

person in the position of the representee would have understood the conduct to have meant

 [2013] VSC 534 (08 October 2013) (Macaulay J)Vouzas v Bleake House Pty Ltd

a statement of McHugh J in Butcher v Lachlan Realty Pty Ltd[36] containing a summary of the 

principles for determining whether particular conduct infringes

 [2013] VSC 534 (08 October 2013) (Macaulay J)Vouzas v Bleake House Pty Ltd

His Honour said in substance:[37]

 [2013] VCAT 2031 (27 September 2013) (S Wilson, Member)Setiawan v Garcia (Civil Claims)

The High Court of Australia held in Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60 at [32] 

that misleading and deceptive “conduct” for the purposes of the

 [2013] WASC 348 (20 September 2013) (Beech J)Caffey v Leatt-Hayter [No 3]

Butcher v Lachlan Elder Realty Pty Ltd   [2004] HCA 60 , (2004) 218 CLR 592

Bwllfa & Merthyr Dare Steam Collieries (1891) Ltd v Pontypridd Waterworks Co

 [2013] WASC 348 (20 September 2013) (Beech J)Caffey v Leatt-Hayter [No 3]

Butcher v Lachlan Elder Realty Pty Ltd   [2004] HCA 60 , (2004) 218 CLR 592

Bwllfa & Merthyr Dare Steam Collieries (1891) Ltd v Pontypridd Waterworks Co

 [2013] WASC 348 (20 September 2013) (Beech J)Caffey v Leatt-Hayter [No 3]
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208 Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60, (2004) 218 CLR 592 [109]

 [2013] WASC 348 (20 September 2013) (Beech J)Caffey v Leatt-Hayter [No 3]

211 Butcher [37]

 [2013] VSC 504 (19 September 2013) (Emerton J)Cityrose Trading Pty Ltd v Booth

(d) in failing to deal with or consider the submission by Cityrose that, in accordance with Butcher v 

Laclan Elder Realty Pty Ltd,[6] the GST clause was there to be read or to assign reasons for 

rejecting that submission

 [2013] VSC 504 (19 September 2013) (Emerton J)Cityrose Trading Pty Ltd v Booth

(d) in failing to deal with or consider the submission by Cityrose that, in accordance with Butcher v 

Laclan Elder Realty Pty Ltd,[6] the GST clause was there to be read or to assign reasons for 

rejecting that submission

 [2013] QSC 240  - Seirlis v Bengtson

 [2013] VSCA 237 (06 September 2013) Sunland Waterfront (BVI) Ltd v Prudentia Investments Pty Ltd

(Warren CJ, Osborn JA and Macaulay AJA)

[88] As such, the court must evaluate what a reasonable person in the position of the representee 

would have understood the conduct to have meant

 [2013] VSCA 237  - Sunland Waterfront (BVI) Ltd v Prudentia Investments Pty Ltd

 [2013] QSC 219 (23 August 2013) Venerdi Pty Ltd v Anthony Moreton Group Funds Management Ltd

(Jackson J)

As pointed out earlier, by reference to the reasons of McHugh J in Butcher, whether conduct is 

misleading or deceptive is a question of fact to be decided by reference to all of the relevant 

circumstances, of which the terms of

 [2013] QSC 219 (23 August 2013) Venerdi Pty Ltd v Anthony Moreton Group Funds Management Ltd

(Jackson J)

[9] Thus, the defendants concede that the first defendant’s counterclaim for damages for breach of 

contract cannot be set up as a counterclaim for the loss or damage constituted by the first 

defendant’s liability to the

 [2013] FCCA 601 (24 June 2013) (Judge O’Dwyer)St Leger Investments Pty Ltd v True Blue James Pty Ltd

, in the joint judgment of Gummow, Hayne, Hayden and Kiefel JJ quoted with approval the 

observations of McHugh J in Butcher v Lachlan Elder Realty Pty Ltd:[8]

 [2013] FCCA 601 (24 June 2013) (Judge O’Dwyer)St Leger Investments Pty Ltd v True Blue James Pty Ltd

, in the joint judgment of Gummow, Hayne, Hayden and Kiefel JJ quoted with approval the 

observations of McHugh J in Butcher v Lachlan Elder Realty Pty Ltd:[8]

 [2013] VSC 327 (20 June 2013) (Davies J)Texxcon Pty Ltd v Austexx Corporation Pty Ltd

[88] The conduct must be viewed as a whole

 [2013] VSC 327  - Texxcon Pty Ltd v Austexx Corporation Pty Ltd

 [2013] VSC 327 (20 June 2013) (Davies J)Texxcon Pty Ltd v Austexx Corporation Pty Ltd

[94] I am prepared to find that the failure to bring those matters to the attention of Texxcon was 

not simply inadvertence on his part but deliberate

 [2013] WADC 80 (29 May 2013) (Davis DCJ)Clarke v Bridgman

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592

 [2013] WADC 80 (29 May 2013) (Davis DCJ)Clarke v Bridgman

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 [109]

 [2013] NSWLEC 66 (17 May Gold and Copper Resources Pty Ltd v Minister for Resources and Energy

2013) (Pain J)
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125.  Gold and Copper also submitted that the information was misleading in a material respect, 

which it must establish on the civil standard of proof, as it was considered as part of the 

successful renewal application process within the Department. This submission focussed on 

one of several statements made in the two Kitto reports in support of a special circumstances 

application, the departmental minute paper dated 2 June 2009 of Mr Capnerhurst which 

refers to use of the GoviEx system and a general statement of support for the 

recommendation to approve by the principal geologist on 6 July 2009. Further, no retraction 

or correction of the statement in the Kitto reports was made by Newcrest before the renewal 

in March 2011. Whether misleading information had an impact on the decision-maker 

sufficient to vitiate a decision must be considered in light of all of the information available 

to the decision-maker, applying the reasoning in  Butcher at  [39] by analogy. The High Court 

 athere considered misleading and deceptive conduct under the  Trade Practices Act 1974 (Cth)

nd held an agent's conduct must be considered as a whole in determining whether such 

behaviour occurred. The importance of considering all relevant actions by a party in 

considering a challenge in judicial review proceedings, albeit on different grounds such as a 

failure to consider mandatory relevant considerations, has been recognised in many 

decisions in this Court. 

 [2013] NSWLEC 66 (17 May Gold and Copper Resources Pty Ltd v Minister for Resources and Energy

2013) (Pain J)

Butcher v Lachlan Elder Realty [2004] HCA 60;(2004) 218 CLR 592 Carltona Ltd v Commissioners of 

Works

 [2013] NSWLEC 66 (17 May Gold and Copper Resources Pty Ltd v Minister for Resources and Energy

2013) (Pain J)

Newcrest submitted that misleading and deceptive conduct must be assessed over all the conduct 

involved (Butcher v Lachlan Elder Realty [2004] HCA 60;(2004) 218 CLR 592 at [39] per Gleeson CJ, 

Hayne and Heydon JJ)

 [2013] NSWDC De Costi Seafoods (Franchises) Pty Limited and Anor v Wachtenheim and Anor (No 3)

54 (03 May 2013) (P Taylor SC DCJ)

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60, (2004) 218 CLR 592 Codelfa Constructions 

Pty Ltd v State Rail Authority of New South Wales

 [2013] NSWDC De Costi Seafoods (Franchises) Pty Limited and Anor v Wachtenheim and Anor (No 3)

54 (03 May 2013) (P Taylor SC DCJ)

As was stated by the majority in Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60, (2004) 218 

CLR 592, 625 at [39]:

 [2013] FCA 350 (18 April Australian Competition and Consumer Commission v Excite Mobile Pty Ltd

2013) (Mansfield J)

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592 at 605

 [2013] WASC 49 (07 Smurfs Childcare Centre (Ballajura) Pty Ltd v Commonwealth Bank of Australia Ltd

March 2013) (Allanson J)

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592Campbell v Backoffice 

Investments Pty Ltd

 [2013] WASC 49 (07 Smurfs Childcare Centre (Ballajura) Pty Ltd v Commonwealth Bank of Australia Ltd

March 2013) (Allanson J)

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592Campbell v Backoffice 

Investments Pty Ltd

 [2013] WASC 49 (07 Smurfs Childcare Centre (Ballajura) Pty Ltd v Commonwealth Bank of Australia Ltd

March 2013) (Allanson J)

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 [109]
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 [2013] HCA 1 (06 February 2013) Google Inc v Australian Competition and Consumer Commission

(French CJ, Hayne, Heydon, Crennan and Kiefel JJ)

In Butcher v Lachlan Elder Realty Pty Ltd[106], an estate agent represented to a potential purchaser 

of property that a brochure about that property contained "all the details for the property" and 

"everything you need to know"

 [2013] HCA 1 (06 February 2013) Google Inc v Australian Competition and Consumer Commission

(French CJ, Hayne, Heydon, Crennan and Kiefel JJ)

However, as Mason ACJ, Wilson, Deane and Dawson JJ observed in Yorke v Lucas[12]:

 [2013] HCA 1 (06 February 2013) Google Inc v Australian Competition and Consumer Commission

(French CJ, Hayne, Heydon, Crennan and Kiefel JJ)

[68] See, for example, Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592 at 623 [103]; [2004] 

HCA 60

 [2013] HCA 1 (06 February 2013) Google Inc v Australian Competition and Consumer Commission

(French CJ, Hayne, Heydon, Crennan and Kiefel JJ)

In Butcher v Lachlan Elder Realty Pty Ltd[106], an estate agent represented to a potential purchaser 

of property that a brochure about that property contained "all the details for the property" and 

"everything you need to know"

 [2012] NSWCA 399 (11 December 2012) (McColl JA at [1], Campbell JA at [2], Tomasetti v Brailey

Macfarlan JA at [3])

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; 218 CLR 592 Campbell v Backoffice 

Investments

 [2012] NSWCA 399 (11 December 2012) (McColl JA at [1], Campbell JA at [2], Tomasetti v Brailey

Macfarlan JA at [3])

and Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; 218 CLR 592 at [50] and

 [2012] FCA 1200 (05 Bathurst Regional Council v Local Government Financial Services Pty Ltd (No 5)

November 2012) (Jagot J)

approving McHugh J’s judgment in Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592; 

[2004] HCA 60 at [109]

 [2012] FCA 1200 (05 Bathurst Regional Council v Local Government Financial Services Pty Ltd (No 5)

November 2012) (Jagot J)

from these facts alone that the case is not comparable to Butcher v Lachlan Elder Realty Pty Ltd 

(2004) 218 CLR 592; [2004] HCA 60 at [38] and [123]-[124] in which the claim was based

 [2012] FMCA 910 (19 October Joshua Brook Pty Ltd v Outdoor Centre Holdings Pty Ltd and Anor (No.3)

2012) (Lucev FM)

Butcher & Anor v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592; [2004] HCA 60

 [2012] FMCA 910 (19 October Joshua Brook Pty Ltd v Outdoor Centre Holdings Pty Ltd and Anor (No.3)

2012) (Lucev FM)

[108] Gary Dunlop did in fact confirm that he had conducted what he perceived to be relevant due 

diligence, and proceeded to enter into the Sale Agreement on that basis

 [2012] FCA 1088 (05 October 2012) (Reeves J)Cunningham v Westpac Banking Corporation Limited

Butcher v Lachlan Elder Realty Pty Limited (2004) 218 CLR 592; [2004] HCA 60

 [2012] FCA 1088 (05 October 2012) (Reeves J)Cunningham v Westpac Banking Corporation Limited

In Butcher v Lachlan Elder Realty Pty Limited (2004) 218 CLR 592; [2004] HCA 60, McHugh J (at 

[109]) outlined the range of matters that are relevant in an assessment as to whether conduct – in 

this case, in the form of

 [2012] NSWSC 1005 (31 August 2012) (White J)HP Mercantile Pty Ltd v Dierickx
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110.  

110.  

111.  

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 Fitzwood Pty Ltd v 

Unique Goal Pty Ltd (in liq)

 [2012] NSWSC 1005 (31 August 2012) (White J)HP Mercantile Pty Ltd v Dierickx

the documents are misleading or deceptive is to be assessed having regard to the particular reader 

in this case, namely Mr Dierickx (Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 

CLR 592 at [36] and [37])

 [2012] WADC 133 (31 August 2012) (Birmingham QC DCJ)Locke v Lepple Pty Ltd [No 4]

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592

 [2012] WADC 133 (31 August 2012) (Birmingham QC DCJ)Locke v Lepple Pty Ltd [No 4]

task of the court is to examine the relevant course of conduct as a whole in the light of the relevant 

surrounding facts and circumstances: Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; 

(2004) 218 CLR 592 [109] (McHugh J)

 [2012] FCA 907 (24 August Marine and Civil Construction Company Pty Ltd v SGS Australia Pty Ltd

2012) (Siopis J)

  Butcher v Lachlan Elder Realty Pty Limited (2004) 218 CLR 592

Shrimp v Landmark Operations Ltd

 [2012] FCA 907 (24 August Marine and Civil Construction Company Pty Ltd v SGS Australia Pty Ltd

2012) (Siopis J)

In   ), Gleeson CJ, Hayne   Butcher v Lachlan Elder Realty Pty Limited (2004) 218 CLR 592 (  Butcher
and Heydon JJ observed as follows at  :[37]

The plaintiff must establish a causal link between the impugned conduct and the loss 

that is claimed.  That depends on analysing the conduct of the defendant in relation 

to that plaintiff alone.  So here, it is necessary to consider the character of the 

particular conduct of the particular agent in relation to the particular purchasers, 

bearing in mind what matters of fact each knew about the other as a result of the 

nature of their dealings and the conversations between them, or which each may be 

taken to have known.  

 [2012] FCA 907 (24 August Marine and Civil Construction Company Pty Ltd v SGS Australia Pty Ltd

2012) (Siopis J)

In (2004) 218 CLR 592 (  Butcher v Lachlan Elder Realty Pty Limited   Butcher ), Gleeson CJ, Hayne 

and Heydon JJ observed as follows at  [37] :

The plaintiff must establish a causal link between the impugned conduct and the loss 

that is claimed.  That depends on analysing the conduct of the defendant in relation 

to that plaintiff alone.  So here, it is necessary to consider the character of the 

particular conduct of the particular agent in relation to the particular purchasers, 

bearing in mind what matters of fact each knew about the other as a result of the 

nature of their dealings and the conversations between them, or which each may be 

taken to have known.  

 [2012] FCA 907 (24 August Marine and Civil Construction Company Pty Ltd v SGS Australia Pty Ltd

2012) (Siopis J)

Further, McHugh J in  Butcher , observed at  [109] :

The question whether conduct is misleading or deceptive or is likely to mislead or 

deceive is a question of fact. In determining whether a contravention of s  has 52

occurred, the task of the court is to examine the relevant course of conduct as a 
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111.  

148.  

whole. It is determined by reference to the alleged conduct in the light of the relevant 

surrounding facts and circumstances. It is an objective question that the court must 

determine for itself. (Footnote omitted.)

 [2012] FCA 907 (24 August Marine and Civil Construction Company Pty Ltd v SGS Australia Pty Ltd

2012) (Siopis J)

Whilst it is the case that the statutory prohibition in s  of the is not 52  Trade Practices Act
confined to cases of misrepresentation, the fact is that Marine & Civil pleaded that the 

impugned conduct was comprised of an express and two implied representations.  In 

my view, the following observations by the High Court in  Butcher at  [32] , have application in 

this case:

In this Court, the purchasers emphasised the proposition that the expression 

“conduct” in s  extends beyond “representations”. That proposition is sound. But 52

the purchasers cannot claim any advantage out of an extension of “conduct” beyond 

“representation” in this case, since their case as pleaded was one based on 

representations to them by the agent. (Footnoted omitted.)

 [2012] NSWSC 956 (23 August 2012) (Adamson J)Perpetual Trustees Victoria Ltd v Knezevic

- Butcher v Lachlan Elder Realty Pty Limited [2004] HCA 60; 218 CLR 592 at 605 - Digi-tech 

(Australia) Ltd v Brand

 [2012] NSWSC 956 (23 August 2012) (Adamson J)Perpetual Trustees Victoria Ltd v Knezevic

Butcher v Lachlan Elder Realty Pty Limited [2004] HCA 60; 218 CLR 592 at 605, per Gleeson CJ, 

Hayne and Heydon JJ

 [2012] NSWSC 899 (09 August 2012) (Harrison AsJ)Lee v Westpac Banking Corporation

Butcher, in reaching their conclusion that there had not been misleading conduct, Gleeson CJ, 

Hayne and Heydon JJ had regard to the nature of the parties, the character of the transaction 

contemplated and the contents of the...

 [2012] NSWSC 899 (09 August 2012) (Harrison AsJ)Lee v Westpac Banking Corporation

As in Butcher, the transaction was "a means of gaining future profits"

 [2012] NSWSC 899 (09 August 2012) (Harrison AsJ)Lee v Westpac Banking Corporation

I also consider that the discussion by Kirby J (in the minority) in Butcher at [179] - [181] is helpful

 [2012] NSWSC 899 (09 August 2012) (Harrison AsJ)Lee v Westpac Banking Corporation

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592; [2004] HCA 60 Byrne v Cooke

 [2012] NSWSC 899 (09 August 2012) (Harrison AsJ)Lee v Westpac Banking Corporation

In Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592; [2004] HCA 60 McHugh J (in the 

minority as to the final determination) said at [109]:

 [2012] NSWSC 697 (25 June 2012) (Brereton J)Perpetual Trustee Company Ltd v Ishak

Butcher, [111]], and likely to mislead or deceive where there is a real (or not remote) chance or 

possibility that the conduct will have that effect [

 [2012] NSWSC 697 (25 June 2012) (Brereton J)Perpetual Trustee Company Ltd v Ishak

citing Butcher, [109] (McHugh J: where the conduct involves delivery of a document, the effect of 

the document must be examined in the context of the evidence as a whole, and the court must have 

regard to all the defendant's

 [2012] NSWSC 697 (25 June 2012) (Brereton J)Perpetual Trustee Company Ltd v Ishak

objective nature of this inquiry means that a finding that conduct is misleading or deceptive is not 

avoided merely because a plaintiff could by proper inquiries have discovered the misleading or 

deceptive conduct [Butcher, [111]
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https://jade.io/article/224884
https://jade.io/article/68508
https://jade.io/article/68508/section/260
https://jade.io/article/224884/section/608


 BarNet publication information  -    Date: Thursday, 27.08.2020 - - Publication number: 7358261 - - User: anonymous

50.  

 [2012] NSWSC 697 (25 June 2012) (Brereton J)Perpetual Trustee Company Ltd v Ishak

judgment that conduct that tends to confirm that state of mind is misleading, as evaluation of the 

relevant conduct takes into account what matters of fact each party knew or is to be taken to have 

known about the other [Butcher]

 [2012] NSWSC 697 (25 June 2012) (Brereton J)Perpetual Trustee Company Ltd v Ishak

The test for causation is subjective, so that it concerns the actual effect of the conduct on the 

particular plaintiff [Butcher, [37]]

 [2012] NSWSC 697 (25 June 2012) (Brereton J)Perpetual Trustee Company Ltd v Ishak

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592

 [2012] NSWSC 697 (25 June 2012) (Brereton J)Perpetual Trustee Company Ltd v Ishak

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60 ("Butcher"), [104]; (2004) 218 CLR 592]

 [2012] VSC 239 (08 June 2012) Sunland Waterfront (BVI) Ltd v Prudentia Investments Pty Ltd (No 2)

(Croft J)

“[27] In Butcher v Lachlan Elder Realty Pty Ltd[1279] the approach to characterisation of conduct 

directed to identified individuals was set out in the joint judgment of the majority as follows:

 [2012] VSC 239 (08 June 2012) Sunland Waterfront (BVI) Ltd v Prudentia Investments Pty Ltd (No 2)

(Croft J)

“[27] In Butcher v Lachlan Elder Realty Pty Ltd[1279] the approach to characterisation of conduct 

directed to identified individuals was set out in the joint judgment of the majority as follows:

 [2012] NSWDC 82 (01 June 2012) (P Taylor SC DCJ)The Barrington Services Group Pty Ltd v Bossy

Butcher v Lachlan Elder Realty Pty Ltd  (2004) 218 CLR 592

 [2012] NSWDC 82 (01 June 2012) (P Taylor SC DCJ)The Barrington Services Group Pty Ltd v Bossy

The defendants rely on the authority of Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592

 [2012] FCAFC 71 (18 May 2012) (Jacobson, Besanko and Perram JJ)Loyola v Cryeng Pty Ltd

 Butcher v Lachlan Elder Realty Ply Ltd (2004) 218 CLR 592 at  [109]

Campbell v Backoffice Investments Ply Ltd

 [2012] FCAFC 71 (18 May 2012) (Jacobson, Besanko and Perram JJ)Loyola v Cryeng Pty Ltd

First, it is well established that the question of whether conduct is misleading is a question of 

fact to be determined by the Court examining the relevant course of conduct as a whole, in 

the light of all the relevant surrounding facts and circumstances: Butcher v Lachlan Elder 
(2009) 238  Realty Ply Ltd (2004) 218 CLR 592 at  [109] ;  Campbell v Backoffice Investments Ply Ltd

CLR 304 at  per Gummow, Hayne, Heydon and Kiefel JJ and at  and  per French [102] [24] [25]

CJ. 

 [2012] SADC 60 (15 May 2012) (Judgment of His Honour Judge Brebner)Pelham v Peterkin

(1948) 76 CLR 646; [2000] 2 All ER 265; Wilton v Farnsworth   Clarion Ltd v National Provident Institution  
(2004) 219 CLR 165; Toll (FCGT) Pty Ltd v Alphapharm Pty Ltd  ACN 074971109 and Ors v National 

[2006] VSC 507; Mutual Life Association of Australasia Ltd  Codelfa Construction Pty Ltd v State Rail 
(1982) 149 CLR; (2008)  Authority of New South Wales   Bell Group v Westpac Banking Corporation (No 9)

225 FLR; [2010] SADC 134;  ACN 098081004 v Carribie Olive Harvesters Pty Ltd  Hannaford (trading as 
[2008] FCA 1591; Torrens Valley Orchards) v Australiana Farmlink Pty Ltd ACN 087011541  Taco 

(1982) 42 ALR 177; Company of Australia Inc v Taco Bell Pty Ltd  Parkdale Custom Built Furniture Pty Ltd 
(1982) 149 CLR 191;   v Pucu Ltd   Butcher v Lachlan Elders Realty Pty Ltd (2004) 218 CLR; Elders Trustee 

(1987) 78 ALR 193; and Executor Co Ltd v E G Reeves Pty Ltd  RAIA Insurance Brokers Ltd v FAI General 
(1993) 41 FCA 164; (1992) 39 FCR 31; Insurance Co Ltd  Demugogue Pty Ltd v Ramensky  Hughes Aircraft 

(1997) 76 FCR 151; (1983) 50 ALR 231 Systems International v Air Services Australia   Papas v Soulac Pty Lstd
; (1997) 67 SASR 288; (199  Software Integrators Pty Ltd v Roadrunners Couriers Pty Ltd   Watson v Foxman
5) 49 NSWLR 315; (1984) 2 FCR 82;  Global Sportsman Pty Ltd v Mirror Newspapers  Kimberly v NZI 
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154.  

 (1989); (1993) Finance Ltd & Torero Pty Ltd   Ricochet Pty Ltd v Equity Trustees Executors & Agency Co Ltd
41 FCR 229, considered.

 [2012] SADC 60 (15 May 2012) (Judgment of His Honour Judge Brebner)Pelham v Peterkin

Secondly, conduct will be relevantly misleading or deceptive if, in the circumstances, it leads, 

or is capable of leading a person into error.  In non-disclosure cases it is conduct which fails 

to disabuse a person of his or her error:  (1982)Taco Company of Australia Inc v Taco Bell Pty Ltd 
42 ALR 177 at  ; (1982) 149 CLR 191 at  . 200 Parkdale Custom Built Furniture Pty Ltd v Puxu Ltd 198

A person will be led into error for this purpose if the conduct complained of leads, or is 

capable of leading, a person to labour under an erroneous assumption: at  . The Taco 200

question of whether conduct is misleading or deceptive or whether it is likely to mislead or 

deceive is to be determined objectively: at  ; Parkdale 200 Butcher v Lachlan Elders Realty Pty 
Ltd (2004) 218 CLR 592 at  [109] McHugh J. I am thus entitled to assess the evidence on the 

basis of a reasonable person in the defendant’s position: ACN 068 691 092 & Anor v Plan 4 
[2012] SASCFC 25.Insurance Services Pty Ltd & Ors 

 [2012] WASC 156 (10 May 2012) (Allanson J)Tallenford Pty Ltd v Gilete G and B Civil Pty Ltd

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592

 [2012] WASC 156 (10 May 2012) (Allanson J)Tallenford Pty Ltd v Gilete G and B Civil Pty Ltd

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 [39], [74], [109]

 [2012] WASC 135 (26 April 2012) (Allanson J)Diploma Construction (WA) Pty Ltd v Best Bar Pty Ltd

Butcher v Lachlan Elder Realty Pty Ltd   [2004] HCA 60 ; (2004) 218 CLR 592

Campbell v Backoffice Investments Pty Ltd

 [2012] WASC 135 (26 April 2012) (Allanson J)Diploma Construction (WA) Pty Ltd v Best Bar Pty Ltd

Butcher v Lachlan Elder Realty Pty Ltd   [2004] HCA 60 ; (2004) 218 CLR 592

Campbell v Backoffice Investments Pty Ltd

 [2012] WASC 135 (26 April 2012) (Allanson J)Diploma Construction (WA) Pty Ltd v Best Bar Pty Ltd

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 [109]

 [2012] VSCA 71 (20 April 2012) Trans-It Freighters Pty Ltd v Billy Baxters (Franchising) Pty Ltd

(Bongiorno and Hansen JJA and Kyrou AJA)

The point was made by McHugh J in Butcher v Lachlan Elder Realty Pty Ltd;[20] where he said:

 [2012] VSCA 71 (20 April 2012) Trans-It Freighters Pty Ltd v Billy Baxters (Franchising) Pty Ltd

(Bongiorno and Hansen JJA and Kyrou AJA)

The point was made by McHugh J in Butcher v Lachlan Elder Realty Pty Ltd;[20] where he said:

 [2012] QCA 100 (17 April 2012) (Fraser and Chesterman JJA, and Mark Bain Constructions Pty Ltd v Avis

Fryberg J,)

, cited Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592; [2004] HCA 60, cited

 [2012] QCA 100 (17 April 2012) (Fraser and Chesterman JJA, and Mark Bain Constructions Pty Ltd v Avis

Fryberg J,)

Mark Bain Constructions relied upon the following passage in the reasons of McHugh J in Butcher 

v Lachlan Elder Realty Pty Ltd[22]:

 [2012] QCA 100 (17 April 2012) (Fraser and Chesterman JJA, and Mark Bain Constructions Pty Ltd v Avis

Fryberg J,)

Mark Bain Constructions relied upon the following passage in the reasons of McHugh J in Butcher 

v Lachlan Elder Realty Pty Ltd[22]:

 [2012] WASC 120 (05 April 2012) (Allanson J)Shaddick v JDV Ltd
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Butcher v Lachlan Elder Realty Pty Ltd   [2004] HCA 60 ; (2004) 218 CLR 592

Campbell v Backoffice Investments Pty Ltd

 [2012] WASC 120 (05 April 2012) (Allanson J)Shaddick v JDV Ltd

Butcher v Lachlan Elder Realty Pty Ltd   [2004] HCA 60 ; (2004) 218 CLR 592

Campbell v Backoffice Investments Pty Ltd

 [2012] WASC 120 (05 April 2012) (Allanson J)Shaddick v JDV Ltd

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 [39], [74], [109]

 [2012] FCAFC 49 (03 April 2012) Australian Competition and Consumer Commission v Google Inc

(Keane CJ, Jacobson and Lander JJ)

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592

 [2012] FCAFC 49 (03 April 2012) Australian Competition and Consumer Commission v Google Inc

(Keane CJ, Jacobson and Lander JJ)

The primary judge referred particularly to the decisions of the High Court Butcher v Lachlan Elder 

Realty Pty Ltd (2004) 218 CLR 592 (Butcher) and

 [2012] FCAFC 49 (03 April 2012) Australian Competition and Consumer Commission v Google Inc

(Keane CJ, Jacobson and Lander JJ)

176 In Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592 the High Court held (by majority) 

that a real estate agent which produced a brochure that it provided to the purchaser had not 

contravened

 [2012] FCAFC 49 (03 April 2012) Australian Competition and Consumer Commission v Google Inc

(Keane CJ, Jacobson and Lander JJ)

178 The decision in Butcher was referred to by French CJ and Kiefel J in

 [2012] FCAFC 49 (03 April 2012) Australian Competition and Consumer Commission v Google Inc

(Keane CJ, Jacobson and Lander JJ)

In support of the latter proposition their Honours cited the passage appearing in the majority 

judgment in Butcher (at [38]-[40]) which I set out above

 [2012] FCAFC 49 (03 April 2012) Australian Competition and Consumer Commission v Google Inc

(Keane CJ, Jacobson and Lander JJ)

In Butcher at [40], in the passage cited by the primary judge, the majority of the High Court said: 

“The agent did no more than communicate what the vendor was representing, without adopting it 

or endorsing it”

 [2012] FCAFC 49 (03 April 2012) Australian Competition and Consumer Commission v Google Inc

(Keane CJ, Jacobson and Lander JJ)

was set out with evident approval in Butcher at [38] by Gleeson CJ, Hayne and Heydon JJ

 [2012] FCAFC 49 (03 April 2012) Australian Competition and Consumer Commission v Google Inc

(Keane CJ, Jacobson and Lander JJ)

and in Butcher, their Honours were endeavouring to explain that a party whose conduct consists of 

the repetition of a misleading statement is not conduct which is misleading and deceptive on the 

part of the intermediary if it

 [2012] FCAFC 49 (03 April 2012) Australian Competition and Consumer Commission v Google Inc

(Keane CJ, Jacobson and Lander JJ)

Nor is the passage from Butcher suggesting that express adoption or endorsement is essential to 

liability under

 [2012] FCAFC 49 (03 April 2012) Australian Competition and Consumer Commission v Google Inc

(Keane CJ, Jacobson and Lander JJ)
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The same observation applies to McHugh J’s synthesis of the effect of the authorities in Butcher at 

[123]

 [2012] FCAFC 49 (03 April 2012) Australian Competition and Consumer Commission v Google Inc

(Keane CJ, Jacobson and Lander JJ)

The actual decision of the High Court in Butcher does not assist Google

 [2012] FCAFC 49 (03 April 2012) Australian Competition and Consumer Commission v Google Inc

(Keane CJ, Jacobson and Lander JJ)

Butcher was a case where a real estate agent passed on to purchasers a brochure prepared by the 

agent’s principal containing inaccurate statements about the property the subject of the brochure

 [2012] SASCFC 25 (22 March 2012) (The ACN 068 691 092 Pty Ltd v Plan 4 Insurance Services Pty Ltd

Honourable Justice Anderson, The Honourable Justice Kelly and The Honourable Justice Stanley)

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592

 [2012] SASCFC 25 (22 March 2012) (The ACN 068 691 092 Pty Ltd v Plan 4 Insurance Services Pty Ltd

Honourable Justice Anderson, The Honourable Justice Kelly and The Honourable Justice Stanley)

In Butcher v Lachlan Elder Realty Pty Ltd, Gleeson CJ, Hayne and Heydon JJ said:

 [2012] SASCFC 25 (22 March 2012) (The ACN 068 691 092 Pty Ltd v Plan 4 Insurance Services Pty Ltd

Honourable Justice Anderson, The Honourable Justice Kelly and The Honourable Justice Stanley)

, Gleeson CJ, Hayne and Heydon JJ said:[43]

 [2012] SASCFC 25 (22 March 2012) (The ACN 068 691 092 Pty Ltd v Plan 4 Insurance Services Pty Ltd

Honourable Justice Anderson, The Honourable Justice Kelly and The Honourable Justice Stanley)

McHugh J in the same judgment also said:[44]

 [2012] FCA 211 (09 March 2012) (Reeves J)Bennett v Elysium Noosa Pty Ltd (in liq)

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592; [2004] HCA 60

 [2012] FCA 211 (09 March 2012) (Reeves J)Bennett v Elysium Noosa Pty Ltd (in liq)

is not confined to representations, but proscribes “conduct” that is misleading or deceptive: see 

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592; [2004] HCA 60 at [103]

 [2012] FCA 183 (06 March 2012) (Edmonds J)Mercland Investment Group Pty Ltd v Duncalm Pty Ltd

[15] For conduct to be misleading or deceptive it is not necessary that it convey express or implied 

representations [Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592 at 603 [32], 624–625 

[108], 646 [179]]

 [2011] NSWCA 382 (09 December 2011) (Giles JA at [1], Macfarlan JA at [9], Meagher JA Wood v Balfour

at [151])

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592Calderbank v 

Calderbank

 [2011] NSWCA 382 (09 December 2011) (Giles JA at [1], Macfarlan JA at [9], Meagher JA Wood v Balfour

at [151])

So it is with misleading or deceptive conduct by which loss is suffered, see Butcher v Lachlan Elder 

Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 at [32], [108], [179]

 [2011] NSWCA 367 (28 November 2011) (Campbell JA at [1], Hamod v State of New South Wales

Macfarlan JA at [2], Young JA at [127])

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592Council of the City of 

Liverpool v Turano (No 2)

 [2011] NSWCA 367 (28 November 2011) (Campbell JA at [1], Hamod v State of New South Wales

Macfarlan JA at [2], Young JA at [127])
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The principles to be applied in this context were described in the plurality judgment in Butcher v 

Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 in the following terms:

 [2011] QSC 314 (27 October 2011) (Applegarth J)Nifsan Developments Pty Ltd v Buskey

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592; [2004] HCA 60 cited

 [2011] QSC 314 (27 October 2011) (Applegarth J)Nifsan Developments Pty Ltd v Buskey

As pointed out earlier, by reference to the reasons of McHugh J in Butcher, whether conduct is 

misleading or deceptive is a question of fact to be decided by reference to all of the relevant 

circumstances, of which the terms of

 [2011] WASC Brian Fletcher as Trustee of the Brian Fletcher Family Trust v St George Bank Ltd [No 2]

277 (10 October 2011) (Allanson J)

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592

 [2011] WASC Brian Fletcher as Trustee of the Brian Fletcher Family Trust v St George Bank Ltd [No 2]

277 (10 October 2011) (Allanson J)

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592

 [2011] Midcoast County Council trading as Midcoast Water v Reed Constructions Australia Pty Ltd

NSWCA 268 (09 September 2011) (Beazley JA at [1], Basten JA at [2], Meagher JA at [3])

[2004] HCA 60; (2004) 218 CLR 592

 [2011] Midcoast County Council trading as Midcoast Water v Reed Constructions Australia Pty Ltd

NSWCA 268 (09 September 2011) (Beazley JA at [1], Basten JA at [2], Meagher JA at [3])

It is not necessary that it convey express or implied representations which themselves are 

misleading or wrong: Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 at 

[32], [179]

 [2011] NSWCA 259 (02 September 2011) (Allsop P at 1, Basten JA at 86, Bullabidgee Pty Ltd v McCleary

Young JA at 87)

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; 218 CLR 592 Campbell v Backoffice 

Investments Pty Ltd

 [2011] NSWCA 259 (02 September 2011) (Allsop P at 1, Basten JA at 86, Bullabidgee Pty Ltd v McCleary

Young JA at 87)

the agent, by stating that the agent was not the source of the information and did not purport to do 

anything more than pass the information on: Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 

60; 218 CLR 592 at 609 [51]

 [2011] VSC 403 (26 August S E Vineyard Finance Pty Ltd (Receivers and Managers Appointed) v Casey

2011) (Habersberger J)

As McHugh J said in Butcher v Lachlan Elder Realty Pty Ltd:[14]

 [2011] FCAFC 106 (24 August 2011) New South Wales Lotteries Corporation Pty Ltd v Kuzmanovski

(Siopis, Cowdroy and Tracey JJ)

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592

 [2011] FCAFC 106 (24 August 2011) New South Wales Lotteries Corporation Pty Ltd v Kuzmanovski

(Siopis, Cowdroy and Tracey JJ)

Lotteries relied on Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592 in support of its first 

contention

 [2011] FCAFC 106 (24 August 2011) New South Wales Lotteries Corporation Pty Ltd v Kuzmanovski

(Siopis, Cowdroy and Tracey JJ)

The Butcher case is distinguishable on the facts
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 [2011] FCAFC 106 (24 August 2011) New South Wales Lotteries Corporation Pty Ltd v Kuzmanovski

(Siopis, Cowdroy and Tracey JJ)

In Butcher, the appellants were purchasers of a waterfront property on which there was located a 

swimming pool

 [2011] FCAFC 106 (24 August 2011) New South Wales Lotteries Corporation Pty Ltd v Kuzmanovski

(Siopis, Cowdroy and Tracey JJ)

One of the disclaimers, reproduced in Butcher at [50], stated:

 [2011] FCAFC 106 (24 August 2011) New South Wales Lotteries Corporation Pty Ltd v Kuzmanovski

(Siopis, Cowdroy and Tracey JJ)

The appellants in Butcher were property investors

 [2011] NSWCA 167 (30 June 2011) (Beazley JA at 1, Fabcot Pty Ltd v Port Macquarie-Hastings Council

Campbell JA at 2, Sackville AJA at 3.)

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; 218 CLR 592Cackett v Keswick

 [2011] NSWCA 167 (30 June 2011) (Beazley JA at 1, Fabcot Pty Ltd v Port Macquarie-Hastings Council

Campbell JA at 2, Sackville AJA at 3.)

conduct to be misleading or deceptive it is not necessary that it convey an express or implied 

representation: Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; 218 CLR 592, at [32 n 35], per 

Gleeson CJ, Hayne and Heydon JJ

 [2011] FCAFC 81 (27 June 2011) (Kenny, Lander and Granitigard Pty Ltd v Termicide Pest Control Pty Ltd

Reeves JJ)

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592; [2004] HCA 60

 [2011] FCAFC 81 (27 June 2011) (Kenny, Lander and Granitigard Pty Ltd v Termicide Pest Control Pty Ltd

Reeves JJ)

This generally accords with what the High Court said in Butcher v Lachlan Elder Realty Pty Ltd 

(2004) 218 CLR 592; [2004] HCA 60 (“Butcher”) where the Court emphasised the need to look at the 

whole of the conduct of the

 [2011] FCAFC 81 (27 June 2011) (Kenny, Lander and Granitigard Pty Ltd v Termicide Pest Control Pty Ltd

Reeves JJ)

Butcher, McHugh J relevantly described the question as “whether the corporation assumed 

responsibility for or adopted (or endorsed or used its name in association with) the information so 

that it would be reasonable for a...

 [2011] NSWSC 607 (22 June 2011) (Schmidt J)Westpac Banking Corporation v Velingos

In Butcher it was observed:

 [2011] NSWSC 607 (22 June 2011) (Schmidt J)Westpac Banking Corporation v Velingos

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 Commercial Bank of 

Australia Ltd v Amadio

 [2011] NSWSC 607 (22 June 2011) (Schmidt J)Westpac Banking Corporation v Velingos

and Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 at [38] - [39])

 [2011] NSWCA 137 (01 June 2011) (Macfarlan Jireh International Pty Ltd v Western Exports Services Inc

JA at [1], Young JA at [125], Tobias AJA at [126])

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592Codelfa Construction Pty 

Ltd v State Railway of NSW

 [2011] NSWCA 137 (01 June 2011) (Macfarlan Jireh International Pty Ltd v Western Exports Services Inc

JA at [1], Young JA at [125], Tobias AJA at [126])
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As pointed out in Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592, regard 

must be had to the whole of the conduct of a person alleged to have engaged in misleading or 

deceptive conduct and, in assessing

 [2011] FCA 466 (10 May 2011) Brisbane Broncos Leagues Club Ltd v Alleasing Finance Australia Pty Ltd

(Jacobson J)

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592

 [2011] FCA 466 (10 May 2011) Brisbane Broncos Leagues Club Ltd v Alleasing Finance Australia Pty Ltd

(Jacobson J)

The terms of the contract are but one of the relevant circumstances: Butcher v Lachlan Elder 

Realty Pty Ltd (2004) 218 CLR 592 at [37]–[39], [109]

 [2011] FCAFC 57 (03 May 2011) (Gray, Lander and Dib Group Pty Ltd v Coolabah Tree Aust-Wide Pty Ltd

Katzmann JJ)

in his factual findings concerning the George Dib email and that, in making those findings, his 

Honour failed correctly to apply the test in Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 

592; [2004] HCA 60 (“Butcher”)

 [2011] FCAFC 57 (03 May 2011) (Gray, Lander and Dib Group Pty Ltd v Coolabah Tree Aust-Wide Pty Ltd

Katzmann JJ)

In Butcher (at [40]) the Court found that a real estate agent who passed on from the vendor to the 

purchasers a brochure containing inaccurate information did not engage in misleading or 

deceptive conduct because he “did no

 [2011] FCAFC 57 (03 May 2011) (Gray, Lander and Dib Group Pty Ltd v Coolabah Tree Aust-Wide Pty Ltd

Katzmann JJ)

We do not consider that his Honour wrongly applied the test in Butcher

 [2011] FCAFC 57 (03 May 2011) (Gray, Lander and Dib Group Pty Ltd v Coolabah Tree Aust-Wide Pty Ltd

Katzmann JJ)

In Butcher counsel for the purchasers conceded that the mere fact that a person had supplied a 

document containing misleading information did not mean that that person had engaged in 

misleading conduct

 [2011] FCAFC 57 (03 May 2011) (Gray, Lander and Dib Group Pty Ltd v Coolabah Tree Aust-Wide Pty Ltd

Katzmann JJ)

it was necessary to examine the role of the person: Butcher at [37]

 [2011] FCAFC 57 (03 May 2011) (Gray, Lander and Dib Group Pty Ltd v Coolabah Tree Aust-Wide Pty Ltd

Katzmann JJ)

Butcher point. At the heart of its complaint was a grievance about the failure of the primary judge 

to accept the evidence of its witnesses when Dib Group had not called Mr Dib, nor offered any 

explanation for his absence. ...

 [2011] FCAFC 57 (03 May 2011) (Gray, Lander and Dib Group Pty Ltd v Coolabah Tree Aust-Wide Pty Ltd

Katzmann JJ)

The result is that the primary judge erred neither in his application of the test in Butcher, nor in his 

application of the principle in

 [2011] WASCA 76 (01 April 2011) (McLure P, Pullin Owston Nominees No 2 Pty Ltd v Clambake Pty Ltd

JA, Murphy JA)

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592

 [2011] WASCA 76 (01 April 2011) (McLure P, Pullin Owston Nominees No 2 Pty Ltd v Clambake Pty Ltd

JA, Murphy JA)
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195.  

196.  

196.  

197.  

It is not confined to 'representations': Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 

218 CLR 592 [32]

 [2011] WASCA 76 (01 April 2011) (McLure P, Pullin Owston Nominees No 2 Pty Ltd v Clambake Pty Ltd

JA, Murphy JA)

dealings and the conversations between them, or which each may be taken to have known: Butcher 

v Lachlan Elder Realty Pty Ltd [37] (Gleeson CJ, Hayne & Heydon JJ) and to take into account that 

the parties were

 [2011] WASCA 76 (01 April 2011) (McLure P, Pullin Owston Nominees No 2 Pty Ltd v Clambake Pty Ltd

JA, Murphy JA)

But as McHugh J correctly pointed out in Butcher v Lachlan Elder Realty Pty Ltd, the 'conduct' with 

which

 [2011] WASCA 76 (01 April 2011) (McLure P, Pullin Owston Nominees No 2 Pty Ltd v Clambake Pty Ltd

JA, Murphy JA)

each knew about the other as a result of the nature of their dealings and the conversations between 

them, or which each may be taken to have known: Butcher v Lachlan Elder Realty Pty Ltd [2004] 

HCA 60; (2004) 218 CLR 592 [37]

 [2011] WASCA 76 (01 April 2011) (McLure P, Pullin Owston Nominees No 2 Pty Ltd v Clambake Pty Ltd

JA, Murphy JA)

See also Butcher v Lachlan Elder Realty Pty Ltd [50]

 [2011] NSWSC 163 (18 March 2011) (Johnson J)Higgins v Sinclair

Conduct will be likely to mislead or deceive for the purposes of s.42 if there is a real or not 

remote chance or possibility of misleading or deception, regardless of whether it is less or 

more than 50%: (1989) 16 IPR 431 at  Equity Access Pty Limited v Westpac Banking Corporation 440

. The words in s.42(1) make it clear that it is unnecessary to "or is likely to mislead or deceive" 
prove that the conduct in question actually deceived or misled anyone: Butcher v Lachlan 
Elder Real Estate Pty Limited at  626  [112] . 

 [2011] NSWSC 163 (18 March 2011) (Johnson J)Higgins v Sinclair

Conduct will only be misleading or deceptive if it induces or is capable of inducing error: Park
[1982] HCA 44; 149 CLR 191 at  ; dale Custom Built Furniture Pty Limited v Puxu Pty Limited 198 Bu

tcher v Lachlan Elder Real Estate Pty Limited at  625-626  [111] . Whether particular conduct is 

misleading or deceptive is a question of fact to be determined in the context of the evidence 

as to the alleged conduct and to the relevant facts and circumstances: Butcher v Lachlan Elder 
at   . Real Estate Pty Limited 625 [109]

 [2011] NSWSC 163 (18 March 2011) (Johnson J)Higgins v Sinclair

Conduct will only be misleading or deceptive if it induces or is capable of inducing error: Park
[1982] HCA 44; 149 CLR 191 at  ; dale Custom Built Furniture Pty Limited v Puxu Pty Limited 198 Bu

at   . Whether particular conduct is tcher v Lachlan Elder Real Estate Pty Limited 625-626 [111]

misleading or deceptive is a question of fact to be determined in the context of the evidence 

as to the alleged conduct and to the relevant facts and circumstances: Butcher v Lachlan Elder 
Real Estate Pty Limited at  625  [109] . 

 [2011] NSWSC 163 (18 March 2011) (Johnson J)Higgins v Sinclair

The Plaintiffs must establish a causal link between the impugned conduct and the loss that is 

claimed: Butcher v Lachlan Elder Real Estate Pty Limited at  604  [37] . 

 [2011] NSWSC 163 (18 March 2011) (Johnson J)Higgins v Sinclair
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53.  

Butcher v Lachlan Elder Real Estate Pty Limited [2004] HCA 60; 218 CLR 592 Equity Access Pty 

Limited v Westpac Banking Corporation

 [2011] NSWSC 163 (18 March 2011) (Johnson J)Higgins v Sinclair

Conduct that objectively leads one into error is misleading: Butcher v Lachlan Elder Real Estate Pty 

Limited [2004] HCA 60; 218 CLR 592 at 626 [111]

 [2011] NSWCA 52 (15 March 2011) (Giles JA at 1, McColl JA at 51, Mobileciti Pty Ltd v Vodafone Pty Ltd

Handley AJA at 52)

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592

 [2011] NSWCA 52 (15 March 2011) (Giles JA at 1, McColl JA at 51, Mobileciti Pty Ltd v Vodafone Pty Ltd

Handley AJA at 52)

In determining whether a person has engaged in misleading conduct, the whole of the relevant 

conduct must be considered: see for example Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 

60; (2004) 218 CLR 592 at [39], [109]

 [2010] NSWSC 1450 (16 December 2010) (White J)Michalopoulos v Perpetual Trustees Victoria Ltd

Butcher v Lachlan Elder Realty   (2004) HCA 60 ; (2004) 218 CLR 592

Murphy v Overton Investments Pty Limited

 [2010] NSWSC 1450 (16 December 2010) (White J)Michalopoulos v Perpetual Trustees Victoria Ltd

177 The Mortgage Group was not a mere conduit to convey representations made by others. It 

endorsed the representations in the application (  Butcher v Lachlan Elder Realty (2004) HCA 60; 

(2004) 218 CLR 592 at  605  [40] ). It is clear that The Mortgage Group engaged in misleading or 

deceptive conduct in trade or commerce. AFIG relied upon the information contained in the loan 

application. AFIG was Permanent’s agent. 

 [2010] WADC 174 (29 November 2010) (Staude DCJ)3MEG.COM Pty Ltd v TM and SM Pike Pty Ltd

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592

 [2010] WADC 174 (29 November 2010) (Staude DCJ)3MEG.COM Pty Ltd v TM and SM Pike Pty Ltd

has been contravened the court must examine the relevant course of conduct as a whole: Butcher v 

Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592, [109] (McHugh J)

 [2010] FCA 1074 (01 October 2010) (Flick J)Robertson v Knott Investments Pty Ltd (No 3)

  Butcher v Lachlan Elder Realty Pty Limited [2004] HCA 60, 218 CLR 592 , considered

 [2010] FCA 1074 (01 October 2010) (Flick J)Robertson v Knott Investments Pty Ltd (No 3)

The conclusions of the Federal Magistrate as to the basis of reliance on the part of Mr 

Robertson, it is considered, are conclusions properly based upon an assessment of both the 

terms of the contract and all of the : “surrounding facts and circumstances” Butcher v Lachlan 
   Elder Realty Pty Limited [2004] HCA 60 at  [109] , 218 CLR 592 at  625 per McHugh J . Those “ fact

” considered by the Federal Magistrate took into account all of the s and circumstances
evidence, including a consideration of when the contract was signed and the terms of the 

contract and, specifically, clause 23. 

 [2010] HCA 31 (29 Miller & Associates Insurance Broking Pty Ltd v BMW Australia Finance Ltd

September 2010) (French CJ, Heydon, Crennan, Kiefel and Bell JJ)

For conduct to be misleading or deceptive it is not necessary that it convey express or implied 

representations[26]

 [2010] HCA 31 (29 Miller & Associates Insurance Broking Pty Ltd v BMW Australia Finance Ltd

September 2010) (French CJ, Heydon, Crennan, Kiefel and Bell JJ)
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BMW, in terms, that the policy to be funded was not cancellable, or that the policy in the bundle 

was the policy to be funded, misleading? That question requires close analysis of all of the 

circumstances of the transaction[79]

 [2010] NSWCA 181 (10 August 2010) (Tobias JA at 1; Serobian v Commonwealth Bank of Australia

Macfarlan JA at 3; Sackville AJA at 165)

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592Campbell v Backoffice 

Investments Pty Ltd

 [2010] NSWCA 181 (10 August 2010) (Tobias JA at 1; Serobian v Commonwealth Bank of Australia

Macfarlan JA at 3; Sackville AJA at 165)

position would have been justified in relying upon any such oral assurance notwithstanding the 

existence of the written condition (see Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; 

(2004) 218 CLR 592 at [39], [152]

 [2010] NSWCA 37 (01 April 2010) (Beazley JA at [1]; Basten JA at CH Real Estate Pty Ltd v Jainran Pty Ltd

[27]; Young JA at [164])

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; 218 CLR 592Campbell v Backoffice 

Investments Pty Ltd

 [2010] NSWCA 37 (01 April 2010) (Beazley JA at [1]; Basten JA at CH Real Estate Pty Ltd v Jainran Pty Ltd

[27]; Young JA at [164])

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; 218 CLR 592, applied

 [2010] NSWCA 37 (01 April 2010) (Beazley JA at [1]; Basten JA at CH Real Estate Pty Ltd v Jainran Pty Ltd

[27]; Young JA at [164])

and in Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; 218 CLR 592

 [2010] NSWCA 37 (01 April 2010) (Beazley JA at [1]; Basten JA at CH Real Estate Pty Ltd v Jainran Pty Ltd

[27]; Young JA at [164])

Butcher, it was said that characterising the agent’s conduct requires consideration of “the nature of 

the parties, the character of the transaction contemplated, and the contents of the brochure itself”: 

at [40] (Gleeson...

 [2010] NSWCA 37 (01 April 2010) (Beazley JA at [1]; Basten JA at CH Real Estate Pty Ltd v Jainran Pty Ltd

[27]; Young JA at [164])

114 Significant factors in Butcher, which also involved the presentation of a brochure, prepared by 

a real estate agent on the basis of information supplied to it, to a prospective purchaser included 

the fact that the

 [2010] NSWCA 37 (01 April 2010) (Beazley JA at [1]; Basten JA at CH Real Estate Pty Ltd v Jainran Pty Ltd

[27]; Young JA at [164])

115 In the present case the trial judge noted that Butcher could be limited or distinguished in a 

number of respects: at [109]

 [2010] NSWCA 37 (01 April 2010) (Beazley JA at [1]; Basten JA at CH Real Estate Pty Ltd v Jainran Pty Ltd

[27]; Young JA at [164])

First, he noted the remark in the joint judgment in Butcher that a different conclusion would have 

led to the inference that a real estate agent represents a vendor as having good title: at [59]

 [2010] NSWCA 37 (01 April 2010) (Beazley JA at [1]; Basten JA at CH Real Estate Pty Ltd v Jainran Pty Ltd

[27]; Young JA at [164])

116 His Honour also obtained assistance from the principles expressed by McHugh J in a dissenting 

judgment in Butcher at [123]-[124]

 [2010] NSWCA 37 (01 April 2010) (Beazley JA at [1]; Basten JA at CH Real Estate Pty Ltd v Jainran Pty Ltd

[27]; Young JA at [164])
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Butcher, a significant difference between a disclaimer in a brochure that an agent has any 

knowledge of the matters set out therein and an acknowledgment in a contract that no reliance has 

been placed upon a representation: at...

 [2010] NSWCA 37 (01 April 2010) (Beazley JA at [1]; Basten JA at CH Real Estate Pty Ltd v Jainran Pty Ltd

[27]; Young JA at [164])

“some significance” and should be read as part of the overall conduct of the relevant parties in 

order to assess what conduct they engaged in and, where relevant, what reliance was placed on 

that conduct: see Butcher at [50]

 [2010] NSWCA 37 (01 April 2010) (Beazley JA at [1]; Basten JA at CH Real Estate Pty Ltd v Jainran Pty Ltd

[27]; Young JA at [164])

377 The High Court re-examined the law in this area in Butcher v Lachlan Elder Realty Pty Ltd 

[2004] HCA 60; 218 CLR 592

 [2010] NSWCA 37 (01 April 2010) (Beazley JA at [1]; Basten JA at CH Real Estate Pty Ltd v Jainran Pty Ltd

[27]; Young JA at [164])

the present case, Bryson AJ at [111] quoted from the judgment of McHugh J in Butcher (as produced 

earlier in this judgment) and then said at [114] that there was “no basis upon which the information 

conveyed to Mr

 [2010] FCA Granitgard Pty Ltd ACN 007 427 590 v Termicide Pest Control Pty Ltd ACN 093 837 337 (No 5)

313 (31 March 2010) (Logan J)

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592

 [2010] FCA Granitgard Pty Ltd ACN 007 427 590 v Termicide Pest Control Pty Ltd ACN 093 837 337 (No 5)

313 (31 March 2010) (Logan J)

is set out by Gleeson CJ, Hayne and Heydon JJ in the following passage from Butcher v Lachlan 

Elder Realty Pty Ltd (2004) 218 CLR 592 at [38] – [39], adopting and enlarging upon what had earlier 

been

 [2010] VSC 75  - Taylor v Gosling

 [2010] SADC 26 (11 March 2010) (Judgment of Her Mooney v NDL Biotechnologies Pty Ltd and Elson

Honour Judge McIntyre)

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592

 [2010] SADC 26 (11 March 2010) (Judgment of Her Mooney v NDL Biotechnologies Pty Ltd and Elson

Honour Judge McIntyre)

[53] in a different factual setting, Gleeson CJ, Hayne and Heydon JJ discussed the basis for assessing 

whether there was a liability in cases in which monetary relief was claimed by a plaintiff who 

alleged that a particular

 [2009] NSWCA 427 (22 December 2009) (Hodgson JA at 1; Macfarlan Italform Pty Ltd v Sangain Pty Ltd

JA at 2; Sackville AJA at 58)

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2003-2004) 218 CLR 592Campbell v Back 

Office Investments Pty Ltd

 [2009] NSWCA 427 (22 December 2009) (Hodgson JA at 1; Macfarlan Italform Pty Ltd v Sangain Pty Ltd

JA at 2; Sackville AJA at 58)

or deceptive conduct, everything that the party alleged to have engaged in that conduct did up 

until the time the contract was entered into must be taken into account (Butcher v Lachlan Elder 

Realty Pty Ltd [2004] HCA 60

 [2009] NSWCA 427 (22 December 2009) (Hodgson JA at 1; Macfarlan Italform Pty Ltd v Sangain Pty Ltd

JA at 2; Sackville AJA at 58)

a relevant “disclaimer” prior to the contract being entered into, that disclaimer must be considered 

for the purpose of determining whether it has had effect “by actually modifying the conduct” 

(Lachlan Elder at [152])

https://jade.io/article/139270
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 [2009] NSWCA 427 (22 December 2009) (Hodgson JA at 1; Macfarlan Italform Pty Ltd v Sangain Pty Ltd

JA at 2; Sackville AJA at 58)

If a disclaimer has effect it is “not by any independent force of its own” but by “erasing whatever is 

misleading in the conduct” (Lachlan Elder [152] per McHugh J quoting Burchett J in

 [2009] NSWCA 427 (22 December 2009) (Hodgson JA at 1; Macfarlan Italform Pty Ltd v Sangain Pty Ltd

JA at 2; Sackville AJA at 58)

quoting Lachlan Elder at [37])

 [2009] NSWCA 427 (22 December 2009) (Hodgson JA at 1; Macfarlan Italform Pty Ltd v Sangain Pty Ltd

JA at 2; Sackville AJA at 58)

the written quotations to supersede the oral representations or, to borrow language used by 

McHugh J in Lachlan Elder (at [160]), “to obliterate the effect of” Italform and Mr Foini’s earlier 

misleading or deceptive conduct

 [2009] NSWCA 405 (15 December 2009) (Campbell JA at [1]; Macfarlan JA Dwyer v Craft Printing Pty Ltd

at [3]; Young JA at [11])

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; 218 CLR 592Campbell v Backoffice 

Investments Pty Ltd

 [2009] NSWCA 405 (15 December 2009) (Campbell JA at [1]; Macfarlan JA Dwyer v Craft Printing Pty Ltd

at [3]; Young JA at [11])

see eg Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; 218 CLR 592 at 623 per McHugh J and

 [2009] WASC 359 (30 November 2009) SMS Rental (WA) Pty Ltd v Cahma Life Nominees Pty Ltd

(Murphy J)

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592

 [2009] WASC 359 (30 November 2009) SMS Rental (WA) Pty Ltd v Cahma Life Nominees Pty Ltd

(Murphy J)

to the 'conduit' point, the plaintiff says that the defendant was no mere conduit of the accountant's 

advice, but, in effect, positively adopted it: cf Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 

60; (2004) 218 CLR 592

 [2009] NSWCA 329 (28 October 2009) (Campbell JA at 1; Bergin CJ in Eq at 2; Sackville Qushair v Raffoul

AJA at 3)

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; 218 CLR 592Campbell v Backoffice 

Investments Pty Ltd

 [2009] NSWCA 329 (28 October 2009) (Campbell JA at 1; Bergin CJ in Eq at 2; Sackville Qushair v Raffoul

AJA at 3)

McHugh J in Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; 218 CLR 592, at 625 [109], in a 

passage approved in relation to

 [2009] SADC 142 (25 Turner v Newport Quays Stage 2A Pty Ltd and MC Marina South Ltd (No 2)

September 2009) (Judgment of His Honour Judge Tilmouth)

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592

 [2009] SADC 142 (25 Turner v Newport Quays Stage 2A Pty Ltd and MC Marina South Ltd (No 2)

September 2009) (Judgment of His Honour Judge Tilmouth)

relation to the particular purchasers, bearing in mind what matters of fact each knew about the 

other as a result of the nature of their dealings and the conversations between them …” Butcher v 

Lachlan Elder Realty Pty Ltd

 [2009] SADC 142  - Turner v Newport Quays Stage 2A Pty Ltd and MC Marina South Ltd (No 2)

 [2009] NSWCA 290 (15 September 2009) (Basten JA at 1; Young JA at 1; Sackville Culligan v Aco Pty Ltd

AJA at 1)

https://jade.io/article/114342
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Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; 218 CLR 592Campbell v Backoffice 

Investments Pty Ltd

 [2009] NSWCA 290 (15 September 2009) (Basten JA at 1; Young JA at 1; Sackville Culligan v Aco Pty Ltd

AJA at 1)

, the joint judgment of Gummow, Hayne, Heydon and Kiefel JJ quoted with approval the 

observations of McHugh J in Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; 218 CLR 592, at 

625 [109]:

 [2009] VSC 383  - Ipex ITG Pty Ltd v Melbourne Water Corporation (No 5)

 [2009] SASC 183 (11 September 2009) (Judgment of The Honourable Fitzgerald v Brock Real Estate

Justice Gray)

Butcher & Anor v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592, considered

 [2009] SASC 183 (11 September 2009) (Judgment of The Honourable Fitzgerald v Brock Real Estate

Justice Gray)

Counsel for Mr and Mrs Goodall drew attention to the following statement of Gleeson CJ, Hayne 

and Heydon JJ in Butcher & Anor v Lachlan Elder Realty Pty Ltd to support their contention that 

Ms Kelly exceeded her authority:

 [2009] SASC 183 (11 September 2009) (Judgment of The Honourable Fitzgerald v Brock Real Estate

Justice Gray)

to support their contention that Ms Kelly exceeded her authority:[16]

 [2009] NSWCA 250 (19 August 2009) (Hodgson JA at 1; Ipp JA at 55; Sackville AJA at Williams v Pagliuca

56)

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 Hammond v Minister 

for Works

 [2009] NSWCA 250 (19 August 2009) (Hodgson JA at 1; Ipp JA at 55; Sackville AJA at Williams v Pagliuca

56)

agent was doing anything other than conveying information provided to him by the Vendors or 

was otherwise acting in contravention of their instructions: cf Butcher v Lachlan Elder Realty Pty 

Ltd [2004] HCA 60; (2004) 218 CLR 592

 [2009] Polaris Communications Pty Ltd (ACN 006 102 601) v Dynamic Hearing Pty Ltd (ACN 098 876 212)

FCA 890 (18 August 2009) (Sundberg J)

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592 applied

 [2009] Polaris Communications Pty Ltd (ACN 006 102 601) v Dynamic Hearing Pty Ltd (ACN 098 876 212)

FCA 890 (18 August 2009) (Sundberg J)

Gleeson CJ, Hayne and Heydon JJ returned to the question in Butcher v Lachlan Elder Realty Pty 

Ltd (2004) 218 CLR 592 (

 [2009] Polaris Communications Pty Ltd (ACN 006 102 601) v Dynamic Hearing Pty Ltd (ACN 098 876 212)

FCA 890 (18 August 2009) (Sundberg J)

(Butcher) at [36][37]:

 [2009] Polaris Communications Pty Ltd (ACN 006 102 601) v Dynamic Hearing Pty Ltd (ACN 098 876 212)

FCA 890 (18 August 2009) (Sundberg J)

The present case requires what in Butcher their Honours called the former approach – looking at 

the impugned conduct through the eyes of members of the class to which it was directed in a 

general sense

 [2009] VCAT 1663 (14 August 2009) C. and A. Delaveris Pty Ltd v Bretair Pty Ltd (Residential Tenancies)

(M.F Macnamara, Deputy President)

He referred to Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592

https://jade.io/article/99595
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28.  

 [2009] VCAT 1663 (14 August 2009) C. and A. Delaveris Pty Ltd v Bretair Pty Ltd (Residential Tenancies)

(M.F Macnamara, Deputy President)

In Butcher’s case the respondent estate agent, escaped liability for the content of a marketing 

brochure which it issued including a diagram of a property offered for sale that depicted a 

swimming pool as being entirely in the

 [2009] VCAT 1663 (14 August 2009) C. and A. Delaveris Pty Ltd v Bretair Pty Ltd (Residential Tenancies)

(M.F Macnamara, Deputy President)

case the problem was that a vital page was omitted (2004) 218 CLR 592, 614

 [2009] HCA 25 (29 July 2009) (French CJ, Gummow, Hayne, Campbell v Backoffice Investments Pty Ltd

Heydon and Kiefel JJ)

In Butcher v Lachlan Elder Realty Pty Ltd[52] the approach to characterisation of conduct directed 

to identified individuals was set out in the joint judgment of the majority as follows

 [2009] HCA 25 (29 July 2009) (French CJ, Gummow, Hayne, Campbell v Backoffice Investments Pty Ltd

Heydon and Kiefel JJ)

But as McHugh J correctly pointed out in Butcher v Lachlan Elder Realty Pty Ltd[127], the "conduct" 

with which

 [2009] HCA 25 (29 July 2009) (French CJ, Gummow, Hayne, Campbell v Backoffice Investments Pty Ltd

Heydon and Kiefel JJ)

In Butcher v Lachlan Elder Realty Pty Ltd[52] the approach to characterisation of conduct directed 

to identified individuals was set out in the joint judgment of the majority as follows

 [2009] HCA 25 (29 July 2009) (French CJ, Gummow, Hayne, Campbell v Backoffice Investments Pty Ltd

Heydon and Kiefel JJ)

But as McHugh J correctly pointed out in Butcher v Lachlan Elder Realty Pty Ltd[127], the "conduct" 

with which

 [2009] NTSC 31 (09 Territory Sheet Metal Pty Ltd v Australia and New Zealand Banking Group Limited

July 2009)

Butcher v Lachlan Elder Realty Proprietary Limited (2004) 79 ALJR 308

 [2009] FCA 448 (07 May 2009) (Jagot J)Harper v Reg-Air Pty Ltd

  Butcher v Lachlan Elder Realty Pty Limited (2004) 218 CLR 592; [2004] HCA 60

Butler v Egg & Egg Pulp Marketing Board

 [2009] FCA 448 (07 May 2009) (Jagot J)Harper v Reg-Air Pty Ltd

The High Court (in  Butcher v Lachlan Elder Realty Pty Limited (2004) 218 CLR 592; [2004] HCA 

60 at  [37] ) has said in the context of dealing with a claim of misleading or deceptive conduct 

involving a representation by a real estate agent to individual purchasers: “it is necessary to 

consider the character of the particular conduct of the particular agent in relation to the 

particular purchasers, bearing in mind what matters of fact each knew about the other as a 

result of the nature of their dealings and the conversations between them, or which each 

may be taken to have known”. Further, that the agent’s conduct must be considered as a 

whole (at [39]). The same approach must be applied in the present case. 

 [2009] FCA 439 (05 May 2009) (Barker J)GMA Garnet Pty Ltd v Barton International Inc

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; 218 CLR 592

 [2009] FCA 439 (05 May 2009) (Barker J)GMA Garnet Pty Ltd v Barton International Inc

is misleading or deceptive is a question of fact and requires an examination of all of the relevant 

conduct in the circumstances considered as a whole: Butcher v Lachlan Elder Realty Pty Ltd [2004] 

HCA 60; 218 CLR 592, 625 [109]

 [2009] FCA 439 (05 May 2009) (Barker J)GMA Garnet Pty Ltd v Barton International Inc
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The question is one to be determined objectively: Butcher at [109]

 [2009] HCA 19 Australian Competition and Consumer Commission v Channel Seven Brisbane Pty Ltd

(30 April 2009) (French CJ, Gummow, Hayne, Heydon and Kiefel JJ)

The publication, by an information provider, of third party statements about goods or services, 

does not, without more, amount to the adoption or making of those statements by the information 

provider[30]

 [2009] HCA 19 Australian Competition and Consumer Commission v Channel Seven Brisbane Pty Ltd

(30 April 2009) (French CJ, Gummow, Hayne, Heydon and Kiefel JJ)

should be construed "so as to give the fullest relief which the fair meaning of its language will allow"

[54]

 [2009] WASCA 60 (12 March 2009) (Martin CJ Wheeler JA McLure JA)Grainger v Williams

Butcher v Lachlan Elder Realty Pty Ltd   [2004] HCA 60 ; (2004) 218 CLR 592

 [2009] WASCA 60 (12 March 2009) (Martin CJ Wheeler JA McLure JA)Grainger v Williams

the conduct which was, as a whole, said to have given rise to the pleaded representation was an 

error - the conduct had to be considered as a whole (Butcher v Lachlan Elder Realty Pty Ltd [2004] 

HCA 60; (2004) 218 CLR 592 [39])

 [2009] NSWSC 73 (23 February 2009) (White J)Zhang v VP302 SPV

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592Pappas v Soulac Pty Ltd

 [2009] NSWSC 73 (23 February 2009) (White J)Zhang v VP302 SPV

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 at 605 [38]-[40])

 [2009] HCATrans 5 (03 February 2009) Campbell and Anor v Backoffice Investments Pty Ltd and Anor

(French CJ, Gummow J, Hayne J, Heydon J, Kiefel J)

GUMMOW J: You might at some stage have a look at Justice McHugh’s judgment in Butcher v 

Lachlan Elder Realty Pty Ltd, (2004) 218 CLR 592, at 622, paragraphs 92 through to 112 and let us 

know whether you accept what his Honour

 [2008] QCA 416 (19 December 2008) (McMurdo P, White AJA ACN 070 037 599 Pty Ltd v Larvik Pty Ltd

and McMeekin J,)

constituted conduct that was misleading or deceptive requires a consideration of the respective 

position of the parties, their knowledge and experience, and the surrounding circumstances: 

Butcher v Lachlan Elder Realty[31]

 [2008] QCA 416 (19 December 2008) (McMurdo P, White AJA ACN 070 037 599 Pty Ltd v Larvik Pty Ltd

and McMeekin J,)

to look at the whole of the conduct of the corporation for the purposes of determining whether it 

has engaged in misleading or deceptive conduct[11] it is necessary in this case to look at the events 

of February 2000 in isolation

 [2008] QCA 416 (19 December 2008) (McMurdo P, White AJA ACN 070 037 599 Pty Ltd v Larvik Pty Ltd

and McMeekin J,)

constituted conduct that was misleading or deceptive requires a consideration of the respective 

position of the parties, their knowledge and experience, and the surrounding circumstances: 

Butcher v Lachlan Elder Realty[31]

 [2008] NSWCA 206 (03 Ingot Capital Investments Pty Ltd v Macquarie Equity Capital Markets Ltd

December 2008) (Giles JA at 1; Hodgson JA at 52; Ipp JA at 84)

Butcher v Lachlan Elder Realty Ltd [2004] HCA 60; (2004) 218 CLR 592Cackett v Keswick

 [2008] NSWCA 206 (03 Ingot Capital Investments Pty Ltd v Macquarie Equity Capital Markets Ltd

December 2008) (Giles JA at 1; Hodgson JA at 52; Ipp JA at 84)

https://jade.io/article/68508
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applied Butcher v Lachlan Elder Realty Pty Limited [2004] HCA 60; (2004) 218 CLR 592 applied

 [2008] NSWCA 206 (03 Ingot Capital Investments Pty Ltd v Macquarie Equity Capital Markets Ltd

December 2008) (Giles JA at 1; Hodgson JA at 52; Ipp JA at 84)

Reference may also be made to Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 

CLR 592 at [38], where Gleeson CJ and Hayne and Heydon JJ point out, in relation to an estate 

agent passing on information

 [2008] NSWCA 206 (03 Ingot Capital Investments Pty Ltd v Macquarie Equity Capital Markets Ltd

December 2008) (Giles JA at 1; Hodgson JA at 52; Ipp JA at 84)

274 In Butcher v Lachlan Elder Realty Pty Limited [2004] HCA 60; (2004) 218 CLR 592 Gleeson CJ, 

Hayne and Heydon JJ referred to the above-quoted observations and said (at [39] – [40], 605):

 [2008] NSWCA 206 (03 Ingot Capital Investments Pty Ltd v Macquarie Equity Capital Markets Ltd

December 2008) (Giles JA at 1; Hodgson JA at 52; Ipp JA at 84)

The position of Macquarie has some similarity with the position of the agents in Butcher and

 [2008] NSWCA 233 (29 September 2008) Borzi Smythe Pty Ltd v Campbell Holdings (NSW) Pty Ltd

(Beazley JA at 1; Basten JA at 71; Handley AJA at 94)

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592Butcher v Lachlan Elder 

Realty

 [2008] NSWCA 233 (29 September 2008) Borzi Smythe Pty Ltd v Campbell Holdings (NSW) Pty Ltd

(Beazley JA at 1; Basten JA at 71; Handley AJA at 94)

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 (applied)

 [2008] NSWCA 233 (29 September 2008) Borzi Smythe Pty Ltd v Campbell Holdings (NSW) Pty Ltd

(Beazley JA at 1; Basten JA at 71; Handley AJA at 94)

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592 (applied)

 [2008] NSWCA 233 (29 September 2008) Borzi Smythe Pty Ltd v Campbell Holdings (NSW) Pty Ltd

(Beazley JA at 1; Basten JA at 71; Handley AJA at 94)

emphasis added) Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592

 [2008] NSWCA 233 (29 September 2008) Borzi Smythe Pty Ltd v Campbell Holdings (NSW) Pty Ltd

(Beazley JA at 1; Basten JA at 71; Handley AJA at 94)

The question whether an entity was liable for communicating or passing on information provided 

by another, which was false, was directly in issue in Butcher

 [2008] NSWCA 233 (29 September 2008) Borzi Smythe Pty Ltd v Campbell Holdings (NSW) Pty Ltd

(Beazley JA at 1; Basten JA at 71; Handley AJA at 94)

In Butcher, there was an express disclaimer. However, the plurality judgment endorsed the 

analysis of Handley JA, particularly at [47]-[48], in the Court of Appeal:

 [2008] NSWCA 233 (29 September 2008) Borzi Smythe Pty Ltd v Campbell Holdings (NSW) Pty Ltd

(Beazley JA at 1; Basten JA at 71; Handley AJA at 94)

41 In Butcher, the plurality judgment stressed the necessity of having regard to the specific 

circumstances of the particular case: see at [74]

 [2008] NSWCA 233 (29 September 2008) Borzi Smythe Pty Ltd v Campbell Holdings (NSW) Pty Ltd

(Beazley JA at 1; Basten JA at 71; Handley AJA at 94)

43 In Butcher, their Honours, at [51], considered that it would have been plain to a reasonable 

purchaser from the brochure, read as a whole, that the agent was not the source of the information 

in it that was said to be

 [2008] NSWCA 233 (29 September 2008) Borzi Smythe Pty Ltd v Campbell Holdings (NSW) Pty Ltd

(Beazley JA at 1; Basten JA at 71; Handley AJA at 94)

and Butcher
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90.  

 [2008] NSWCA 233 (29 September 2008) Borzi Smythe Pty Ltd v Campbell Holdings (NSW) Pty Ltd

(Beazley JA at 1; Basten JA at 71; Handley AJA at 94)

and Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; 218 CLR 592

 [2008] NSWCA 233 (29 September 2008) Borzi Smythe Pty Ltd v Campbell Holdings (NSW) Pty Ltd

(Beazley JA at 1; Basten JA at 71; Handley AJA at 94)

it did not convey the results of an exercise in professional skill and judgment by a qualified 

surveyor, as in Butcher

 [2008] NSWSC 812 (11 August 2008) (Nicholas J)Alami v Langov

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 592Codelfa Construction Pty 

Ltd v State Rail Authority of NSW

 [2008] NSWSC 812 (11 August 2008) (Nicholas J)Alami v Langov

38 The principles which govern the determination of questions of allegedly misleading conduct 

were recently reviewed in Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 218 CLR 

592

 [2008] NSWSC 468 (15 May 2008) (Bryson AJ)Jainran Pty Ltd v Boyana

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60, 218 CLR 592 Chandra v Perpetual Trustees 

Australia Ltd

 [2008] NSWSC 468 (15 May 2008) (Bryson AJ)Jainran Pty Ltd v Boyana

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60, 218 CLR 592 was the subject of extensive 

submissions before me

 [2008] QCA 74 (04 April 2008) (Keane and Fraser JJA and Chesterman J, Delmenico v Brannelly

Judgment of the Court)

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592; [2004] HCA 60, cited

 [2008] FMCA 386 (28 March 2008) (O'Dwyer FM)Van Camp v Muffin Break Pty Ltd

 Butcher v Lachlan Elders Realty Pty Ltd (2004) 218 CLR 592

(1992) 110 ALR 608Demagogue Pty Ltd v Ramensky 

 [2008] FMCA 386 (28 March 2008) (O'Dwyer FM)Van Camp v Muffin Break Pty Ltd

The applicant relies primarily on s.  of the Act as the legal basis for its claim for 52

compensation. Although S.  imposes strict liability (see 52 Butcher v Lachlan Elders Realty Pty 
  Ltd (2004) 218 CLR 592 ) and whilst it is a provision designed to protect the consumer, it is not 

designed to protect the extraordinary gullible and foolish. This is because the conduct 

relevantly would not be misleading and deceptive if it is only misleading and deceptive to the 

extraordinary gullible or foolish person. 

 [2008] QDC 9 (08 February 2008) (McGill DCJ)Pertzel v Qld Paulownia Forests Ltd

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592

 [2008] QDC 9 (08 February 2008) (McGill DCJ)Pertzel v Qld Paulownia Forests Ltd

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592 at [37]

 [2007] FMCA 2056 (10 December 2007) (Lucev FM)Klages v Walker

the disclaimer does not expressly or impliedly disclaim the belief in the representations or their 

correctness,[83] but, rather, indicates that the disclosure document contains information “you need 

in order to make an

 [2007] WASAT 298 (19 November 2007) Builders Review Board Of Western Australia and CARLINO

(Mr C Raymond (Senior Member))

https://jade.io/article/68508
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Butcher v Lachlan Elder Realty Pty Ltd  (2004) 218 CLR 592

Gardam v George Wills & Co Ltd

 [2007] WASAT 298 (19 November 2007) Builders Review Board Of Western Australia and CARLINO

(Mr C Raymond (Senior Member))

Butcher v Lachlan Elder Realty Pty Ltd  (2004) 218 CLR 592

Gardam v George Wills & Co Ltd

 [2007] WASAT 298 (19 November 2007) Builders Review Board Of Western Australia and CARLINO

(Mr C Raymond (Senior Member))

13 The respondent's submission, relying on Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 

592 (Butcher) and

 [2007] WASAT 298 (19 November 2007) Builders Review Board Of Western Australia and CARLINO

(Mr C Raymond (Senior Member))

This is not a case as in either Butcher or

 [2007] WASAT 298 (19 November 2007) Builders Review Board Of Western Australia and CARLINO

(Mr C Raymond (Senior Member))

of insurance should be regarded as falling into the third category identified by McHugh J in 

Butcher above at [123], namely where a corporation, while believing the information ensures that 

its name is not used in

 [2007] WASAT 298 (19 November 2007) Builders Review Board Of Western Australia and CARLINO

(Mr C Raymond (Senior Member))

and Butcher above, at [116]

 [2007] WASAT 210 (23 August 2007) (Mr C Raymond KBE Contracting Pty Ltd and Mawer and Anor

(Senior Member))

Butcher & Anor v Lachlan Elder Realty Pty Ltd  (2004) 218 CLR 592

Hadley v Baxendale

 [2007] WASAT 210 (23 August 2007) (Mr C Raymond KBE Contracting Pty Ltd and Mawer and Anor

(Senior Member))

Butcher & Anor v Lachlan Elder Realty Pty Ltd  (2004) 218 CLR 592

Hadley v Baxendale

 [2007] WASAT 210 (23 August 2007) (Mr C Raymond KBE Contracting Pty Ltd and Mawer and Anor

(Senior Member))

39 The clause also provides that no other agreements, verbal or otherwise, are binding and the 

Contract is the entire agreement and understanding of the parties. Reference was made also in 

argument to the effect of General Conditions of Contract cl 3 and Terms of Trade cl 7, on the 

reverse side of the Contract as described above. As we understand the builder, it is submitted that 

these provisions also affect any apparent authority being reposed in Mr Dobosz to make the 

representation he did. If the question of inducement was being reviewed the effect of those clauses 

would have to be assessed in the light of the principles expressed by the High Court in Butcher & 
 Anor v Lachlan Elder Realty Pty Ltd  (2004) 218 CLR 592 . Inducement is not in issue. For the same 

reasons as given above in respect of the first mentioned Acceptance of Contract provision, and 

because of the conduct referred to further below relating to the apparent authority issue, we do not 

consider any of the provisions can affect any apparent authority Mr Dobosz had when he made the 

representation prior to entry into the Contract. 

 [2007] FCA 1136 (07 August 2007) (Stone J)Lewarne v Momentum Productions Pty Ltd

 Butcher v Lachlan Elder Realty Pty Limited (2004) 218 CLR 592 applied

 [2007] FCA 1136 (07 August 2007) (Stone J)Lewarne v Momentum Productions Pty Ltd

https://jade.io/article/68508
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a representation was made, and if it was made, whether it constituted contravening conduct is to be 

assessed objectively looking at the conduct as a whole: Butcher v Lachlan Elder Realty Pty Limited 

(2004) 218 CLR 592 at 604

 [2007] FCA 1136 (07 August 2007) (Stone J)Lewarne v Momentum Productions Pty Ltd

In Butcher at 604, the High Court held that this required an analysis of:

 [2007] NSWCA 184 (30 July 2007) (Giles JA; Basten JA; Campbell JA)Wyllie v Tarrison Pty Ltd

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592

 [2007] NSWCA 184 (30 July 2007) (Giles JA; Basten JA; Campbell JA)Wyllie v Tarrison Pty Ltd

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592, applied

 [2007] NSWCA 184 (30 July 2007) (Giles JA; Basten JA; Campbell JA)Wyllie v Tarrison Pty Ltd

: see Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592 at [99]-[109] (McHugh J, albeit in 

dissent as to the outcome)

 [2007] NSWCA 184 (30 July 2007) (Giles JA; Basten JA; Campbell JA)Wyllie v Tarrison Pty Ltd

of the conduct of the corporation or its agent, objectively assessed, as in the case of formation of a 

contract: see Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592 at [50] (Gleeson CJ, Hayne 

and Heydon JJ)

 [2007] FCA 1062 (27 July 2007) (Sackville J)Seven Network Limited v News Limited

  Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592

C7 Pty Ltd v Foxtel Management Pty Ltd

 [2007] FCA 1062 (27 July 2007) (Sackville J)Seven Network Limited v News Limited

Mr Wood knew of Optus’ position and the nature of the dealings that had taken place between 

Seven and Optus: Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592, at 604-605 [36]-[37], 

per Gleeson CJ, Hayne and Heydon JJ

 [2007] NSWCA 174 (18 July 2007) (Hodgson JA at 1; McColl JA at Leda Pty. Limited v Weerden and Anor.

77; Handley AJA at 78)

Limited [2004] HCA 60, 218 CLR 592Commonwealth v

 [2007] NSWCA 174 (18 July 2007) (Hodgson JA at 1; McColl JA at Leda Pty. Limited v Weerden and Anor.

77; Handley AJA at 78)

Butcher v. Lachlan Elder Realty Pty. Limited [2004] HCA 60, 218 CLR 592 at [50]-[51]

 [2007] VSC 172 (28 May 2007) (Cavanough J)Walker v Masillamani

In Butcher v Lachlan Elder Realty Pty Ltd[85], a case relating to the sale of a domestic residence 

through a suburban agent, Gleeson CJ, Hayne and Heydon JJ observed:

 [2007] VSC 172 (28 May 2007) (Cavanough J)Walker v Masillamani

In Butcher v Lachlan Elder Realty Pty Ltd[89] the High Court confirmed that the expression 

“conduct” in

 [2007] VSC 172 (28 May 2007) (Cavanough J)Walker v Masillamani

However, in the present case, just as in Butcher (at least as the majority of the High Court saw that 

case

 [2007] VSC 172 (28 May 2007) (Cavanough J)Walker v Masillamani

In Butcher v Lachlan Elder Realty Pty Ltd[85], a case relating to the sale of a domestic residence 

through a suburban agent, Gleeson CJ, Hayne and Heydon JJ observed:

 [2007] VSC 172 (28 May 2007) (Cavanough J)Walker v Masillamani

In Butcher v Lachlan Elder Realty Pty Ltd[89] the High Court confirmed that the expression 

“conduct” in

https://jade.io/article/68508
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 [2007] VSC 172 (28 May 2007) (Cavanough J)Walker v Masillamani

[92] And it is also true that “there is no such thing as ‘mere silence’, because the significance of 

silence always falls to be considered in the context in which it occurs”

 [2007] VSC 172  - Walker v Masillamani

 [2007] VSC 172  - Walker v Masillamani

 [2007] NSWSC 319 (05 April 2007) (Brereton J)Azzi v Volvo Car Australia Pty Ltd

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592Caltex Oil (Australia) Pty Ltd v The 

Dredge Willemstad

 [2007] NSWSC 319 (05 April 2007) (Brereton J)Azzi v Volvo Car Australia Pty Ltd

is directed not at the public at large but to identified individuals, the potential for it to mislead or 

deceive must be judged in the context of those individuals [Butcher v Lachlan Elder Realty Pty Ltd 

(2004) 218 CLR 592]

 [2007] NSWADTAP 17 (03 April 2007) Hinton v Commissioner for Fair Trading, Office of Fair Trading

(O'Connor K - DCJ (President); Fitzgerald K - Judicial Member; O'Neill A - Non Judicial Member)

Butcher v Lachlan Elder Realty Pty Limited [2004] HCA 60, (2004) 79 ALJR 308 Accounting 

Systems 2000 (Developments) Pty Ltd v CCH Australia Ltd

 [2007] NSWADTAP 17 (03 April 2007) Hinton v Commissioner for Fair Trading, Office of Fair Trading

(O'Connor K - DCJ (President); Fitzgerald K - Judicial Member; O'Neill A - Non Judicial Member)

In Butcher v Lachlan Elder Realty Pty Limited [2004] HCA 60, (2004) 79 ALJR 308 McHugh J 

explained the proper approach to statutory interpretation of a section of this kind at [97]:

 [2007] NSWADTAP 17 (03 April 2007) Hinton v Commissioner for Fair Trading, Office of Fair Trading

(O'Connor K - DCJ (President); Fitzgerald K - Judicial Member; O'Neill A - Non Judicial Member)

See McHugh J in Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60 at [112]

 [2007] NSWSC 124 (30 Ingot Capital Investments Pty Ltd v Macquarie Equity Capital Markets Ltd (No 6)

March 2007) (McDougall J at)

by a limited reading of the 6FAS, the case against it to one of representation only, rather than 

misleading or deceptive conduct (relying on Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 

592; [2004] HCA 60 [ CASE

 [2007] WASCA 70 (29 March 2007) (Martin CJ)NEA Pty Ltd v Magenta Mining Pty Ltd

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592

 [2007] WASCA 70 (29 March 2007) (Martin CJ)NEA Pty Ltd v Magenta Mining Pty Ltd

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592. After referring to the issues that arise in 

the "conduit" line of cases (ie those cases in which a party asserts that it did nothing more than pass 

on information...

 [2007] WASCA 70 (29 March 2007) (Martin CJ)NEA Pty Ltd v Magenta Mining Pty Ltd

It was held in Butcher v Lachlan (supra) that in such cases, the question of whether or not the 

conduct is properly characterised as misleading and deceptive is to be assessed having regard to 

the particular characteristics of

 [2007] WASCA 70 (29 March 2007) (Martin CJ)NEA Pty Ltd v Magenta Mining Pty Ltd

Turning then to the salient factual circumstances, even though Butcher (supra) was a "conduit" case 

and therefore somewhat different factually, some guidance as to the relevant considerations 

applicable to this case is to be

 [2007] WASCA 70 (29 March 2007) (Martin CJ)NEA Pty Ltd v Magenta Mining Pty Ltd

(supra) was a "conduit" case and therefore somewhat different factually, some guidance as to the 

relevant considerations applicable to this case is to be drawn from Butcher

 [2007] WASCA 70 (29 March 2007) (Martin CJ)NEA Pty Ltd v Magenta Mining Pty Ltd
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50.  

In Butcher (supra), the majority analysed the knowledge and expertise of the respective parties

 [2007] WASCA 70 (29 March 2007) (Martin CJ)NEA Pty Ltd v Magenta Mining Pty Ltd

" … Disclaimers had this effect in Butcher (

 [2007] WASCA 70 (29 March 2007) (Martin CJ)NEA Pty Ltd v Magenta Mining Pty Ltd

(Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592) where it was held that the effect of 

reading an entire brochure, including the disclaimers, was to make it clear that the survey report 

included in the brochure had not

 [2007] WASCA 70 (29 March 2007) (Martin CJ)NEA Pty Ltd v Magenta Mining Pty Ltd

Butcher at 609 [54]  [55])

 [2007] WASCA 70 (29 March 2007) (Martin CJ)NEA Pty Ltd v Magenta Mining Pty Ltd

The decision in Butcher v Lachlan Elder Realty Pty Ltd (supra) is readily explained by the 

conclusion of the majority that it was not the selling agent (who had merely distributed a brochure 

containing erroneous survey

 [2007] SADC 17 (02 March 2007) (Her Honour Judge Auld and Auld v WITHERS and WRIGHT

Simpson)

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592 , considered

 [2007] SADC 17 (02 March 2007) (Her Honour Judge Auld and Auld v WITHERS and WRIGHT

Simpson)

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592 at 606)

 [2007] QDC 11 (16 February 2007) (Forde DCJ)Rametta v Bizbrokers

It was argued by the defence that is difficult for the plaintiffs to avoid the principle in Butcher v 

Lachlan Elder Realty Pty Ltd:

 [2007] QDC 11  - Rametta v Bizbrokers

 [2007] QDC 11 (16 February 2007) (Forde DCJ)Rametta v Bizbrokers

[71] It was not specifically argued that the representation about future bookings

 [2007] QDC 11 (16 February 2007) (Forde DCJ)Rametta v Bizbrokers

[83] In Butcher’s case, the real estate agent did not prepare the brochure

 [2006] FCA 1685 (08 December 2006) (Moore J)Stora Enso Australia Pty Ltd v CPI Group Limited

 Butcher and Another v Lachlan Elder Realty Pty Ltd (2004) 212 ALR 357 referred to

 [2006] FCA 1685 (08 December 2006) (Moore J)Stora Enso Australia Pty Ltd v CPI Group Limited

In Butcher and Another v Lachlan Elder Realty Pty Ltd (2004) 212 ALR 357, which was a case on the 

effect of a disclaimer and the passing on of information, rather than on a failure to disclose 

material information, the High Court

 [2006] FCA 1646 (29 November 2006) Johnson & Johnson Pacific Pty Ltd v Unilever Australia Ltd (No 2)

(Bennett J)

Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592

 [2006] FCA 1646 (29 November 2006) Johnson & Johnson Pacific Pty Ltd v Unilever Australia Ltd (No 2)

(Bennett J)

of the brochure itself in deciding that the agent ‘did no more than communicate what the vendor 

was representing, without adopting it or endorsing it’ (Butcher v Lachlan Elder Realty Pty Ltd 

(2004) 218 CLR 592 at [40])

Commonwealth Bank of Australia v ACN 000 247 601 Pty Ltd (in liq) (formerly Stanley Thompson 

 [2006] FCA 1416 (02 November 2006) (Jacobson J)Valuers Pty Ltd)
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50.  

8.  

41.  

46.  

70.  

The knowledge which is required to give rise to a claim of accessory liability is actual 

knowledge.  Constructive knowledge is not sufficient; at ,  ; Yorke v Lucas 667–668 670 Butcher v 
 Lachlan Elder Realty Pty Limited (2004) 218 CLR 592 at  [60] . See also Richardson & Wrench 

(1994) 123 ALR 681 at  .(Holdings) Pty Ltd v Ligon No 174 Pty Ltd 693

 [2006] NSWCA 257 (26 Orix Australia Corporation Limited v Moody Kiddell and Partners Pty Limited

September 2006) (Spigelman CJ at 1; Ipp JA at 2; Basten JA at 81)

Orix appeals against his Honour’s findings.  The appeal falls to be determined by the proper 

application of the well-known remarks of Mason ACJ, Wilson, Deane and Dawson JJ in Yorke 
(1985) 158 CLR 661 at  and what was said by the majority (Gleeson CJ, Hayne and  v Lucas 666

Heydon JJ) in   Butcher v Lachlan Elder Realty Pty Limited (2004) 218 CLR 592 about the liability 

 s  of an agent who disseminates information on behalf of another or others.under 52

  

 [2006] NSWCA 257 (26 Orix Australia Corporation Limited v Moody Kiddell and Partners Pty Limited

September 2006) (Spigelman CJ at 1; Ipp JA at 2; Basten JA at 81)

Butcher concerned what the majority of the High Court referred (at  604 ) to as a 

“representation” in a suburban real estate agent’s brochure relating to a Sydney waterfront 

residential property. The representation was to the effect that a fence ran along the line of 

the mean high water mark that appeared in a survey diagram included in the brochure. In 

fact the mean high water mark was not located where it was shown on the diagram. 

 [2006] NSWCA 257 (26 Orix Australia Corporation Limited v Moody Kiddell and Partners Pty Limited

September 2006) (Spigelman CJ at 1; Ipp JA at 2; Basten JA at 81)

In  Butcher , the fact that the agent did not adopt or endorse the communication, was a factor 

that supported the finding that the agent had done no more than pass on information from 

the vendor.  Likewise, the disclaimers in the brochure were merely part of the circumstances 

relevant to the inquiry whether it would have been plain to a reasonable purchaser that the 

agent was not the source of the misleading information. 

 [2006] NSWCA 257 (26 Orix Australia Corporation Limited v Moody Kiddell and Partners Pty Limited

September 2006) (Spigelman CJ at 1; Ipp JA at 2; Basten JA at 81)

I do not accept Orix’s submission that, in the absence of an express or implied disclaimer, an 

agent that disseminates information supplied to it by others will, without more, be held to 

have engaged in conduct that is misleading or deceptive.  The majority in Butcher make it 

clear that, while the existence of a disclaimer is relevant to the “conduct”, it is not essential to 

a finding that an agent did no more than communicate what others were representing. The 

characterisation of the agent’s conduct depends on a consideration of all the relevant 

circumstances and the existence or otherwise of a disclaimer is not necessarily 

determinative.  

 [2006] NSWCA 257 (26 Orix Australia Corporation Limited v Moody Kiddell and Partners Pty Limited

September 2006) (Spigelman CJ at 1; Ipp JA at 2; Basten JA at 81)

In Butcher, the majority said at 605, [39] that in applying the “principles” set out in

 [2006] NSWCA 257 (26 Orix Australia Corporation Limited v Moody Kiddell and Partners Pty Limited

September 2006) (Spigelman CJ at 1; Ipp JA at 2; Basten JA at 81)

In Butcher the majority at 604, [36] pointed out that questions of allegedly misleading conduct, 

including questions as to what the conduct was, can be analysed from two points of view
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142.  

 [2006] FCA 1114 (23 August 2006) Global Orthopaedic Technology Pty Limited v Orthotech Pty Limited

(Jacobson J)

  Butcher v Lachlan Elder Realty Pty Ltd (2005) 212 ALR 357 followed

 [2006] FCA 1114 (23 August 2006) Global Orthopaedic Technology Pty Limited v Orthotech Pty Limited

(Jacobson J)

Also, whether or not the impugned conduct constitutes misleading or deceptive conduct is a 

question of fact to be determined objectively in the light of all the surrounding 

circumstances; (1982) 42 ALR 177 at  ; Taco Company of Australia Inc v Taco Bell Pty Limited 202 P
at ,  ; at  ; uxu 199 210-211 Nike [100] Butcher v Lachlan Elder Realty Pty Ltd (2005) 212 ALR 357 at [39]

 .

 [2006] WADC 110 (27 July Scientific Management Associates (Operations) Pty Ltd v KARUMAX Pty Ltd

2006) (Martino DCJ)

Butcher v Lachlan Elder Realty Pty Ltd  (2004) 218 CLR 592

Suncorp Metway Insurance Ltd v Landridge Pty Ltd (2003) 13 ANZ Insurance Cases 61660

 [2006] WADC 110 (27 July Scientific Management Associates (Operations) Pty Ltd v KARUMAX Pty Ltd

2006) (Martino DCJ)

Butcher v Lachlan Elder Realty Pty Ltd  (2004) 218 CLR 592

Suncorp Metway Insurance Ltd v Landridge Pty Ltd (2003) 13 ANZ Insurance Cases 61660

 [2006] WASC 127 (30 Patrick John Walker as Commissioner for Fair Trading v Rugs a Million Pty Ltd

June 2006) (Simmonds J)

Butcher v Lachlan Elder Realty Pty Ltd  (2004) 218 CLR 592

Byrne v Kinematograph Renters Society Ltd

 [2006] WASC 127 (30 Patrick John Walker as Commissioner for Fair Trading v Rugs a Million Pty Ltd

June 2006) (Simmonds J)

Butcher v Lachlan Elder Realty Pty Ltd  (2004) 218 CLR 592

Byrne v Kinematograph Renters Society Ltd

 [2006] WASC 127 (30 Patrick John Walker as Commissioner for Fair Trading v Rugs a Million Pty Ltd

June 2006) (Simmonds J)

and to Butcher v Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592, per Gleeson CJ, Hayne and 

Heydon JJ, at [38] - [40], per McHugh J, at [115] - [124] and per Kirby J at [183]

 [2006] WASC 127 (30 Patrick John Walker as Commissioner for Fair Trading v Rugs a Million Pty Ltd

June 2006) (Simmonds J)

For this purpose, I note from Butcher the following, per McHugh J, at [116] and [117] (footnotes 

deleted

 [2006] WASC 127 (30 Patrick John Walker as Commissioner for Fair Trading v Rugs a Million Pty Ltd

June 2006) (Simmonds J)

[at 428]"97 I also note from Butcher per McHugh J, at [123] the following (footnotes deleted): 

"However, the courts have held that in three situations a corporation does not contravene s 52 when 

it passes on erroneous information

 [2006] WASC 127 (30 Patrick John Walker as Commissioner for Fair Trading v Rugs a Million Pty Ltd

June 2006) (Simmonds J)

labelling, and no disclaimers, while the Rugs-A-Million business was, unlike the real estate agency 

in Butcher (supra), a major carpet retailer in this state, and, apparently, nationally (for the 

relevance of the latter

 [2006] WASC 127 (30 Patrick John Walker as Commissioner for Fair Trading v Rugs a Million Pty Ltd

June 2006) (Simmonds J)
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(supra), a major carpet retailer in this state, and, apparently, nationally (for the relevance of the 

latter factor, see Butcher, per Gleeson CJ, Hayne and Heydon JJ, at [42])

 [2006] SADC 56 (01 June Darling v Carol Clark and E Marcel Estates Pty Ltd T/As LJ Hooker West Lakes

2006) (Judgment of Her Honour Judge Simpson)

Butcher v Lachlan Elder Realty Pty Limited (2004) 218 CLR 592

 [2006] SADC 56 (01 June Darling v Carol Clark and E Marcel Estates Pty Ltd T/As LJ Hooker West Lakes

2006) (Judgment of Her Honour Judge Simpson)

(Butcher v Lachlan Elder Realty Pty Limited (2004) 218 CLR 592 at 604)

 [2006] SADC 56 (01 June Darling v Carol Clark and E Marcel Estates Pty Ltd T/As LJ Hooker West Lakes

2006) (Judgment of Her Honour Judge Simpson)

(Butcher v Lachlan Elder Realty Pty Limited (2004) 218 CLR 592 at 606) The agent entered into a 

contract of agency with the vendors

 [2006] FCA 91 (16 February 2006) (Jacobson J)Pacific National (ACT) Ltd v Queensland Rail

 Butcher v Lachlan Elder Realty Pty Limited (2004) 218 CLR 592 referred to

 [2006] FCA 91 (16 February 2006) (Jacobson J)Pacific National (ACT) Ltd v Queensland Rail

The conduct must be considered as a whole: Butcher v Lachlan Elder Realty Pty Limited (2004) 218 

CLR 592 at [39]

 [2005] QCA 481  - Donne Place Pty Ltd v Conan Pty Ltd

 [2005] NSWSC 1209 (30 November Orix Australia Corporation Ltd v Moody Kiddell & Partners Pty Ltd

2005) (White J)

Butcher v Lachlan Elder Realty Pty Ltd (2004) 79 ALJR 308; 212 ALR 357Henjo Investments Pty Ltd v 

Collins Marrickville Pty Ltd (No

 [2005] NSWSC 1209 (30 November Orix Australia Corporation Ltd v Moody Kiddell & Partners Pty Ltd

2005) (White J)

, or in Butcher v Lachlan Elder Realty Pty Ltd (2004) 79 ALJR 308; 212 ALR 357, to be saying that in 

such a case, if the corporation does more than merely passing on information for what it is worth 

without adopting or endorsing

 [2005] NSWSC 1209 (30 November Orix Australia Corporation Ltd v Moody Kiddell & Partners Pty Ltd

2005) (White J)

83 In Butcher v Lachlan Elder Realty Pty Ltd, all of the judges of the High Court said that the 

expression “conduct” in

 [2005] NSWSC 1209 (30 November Orix Australia Corporation Ltd v Moody Kiddell & Partners Pty Ltd

2005) (White J)

In my view it is that to which the High Court in Butcher was referring when it said that the 

expression “conduct” extends beyond representations

 [2005] NSWSC 1209 (30 November Orix Australia Corporation Ltd v Moody Kiddell & Partners Pty Ltd

2005) (White J)

In this case, as in Butcher v Lachlan Elder Realty Pty Ltd, the plaintiff alleges that the defendant’s 

conduct conveyed certain representations

 [2005] NSWSC 1209 (30 November Orix Australia Corporation Ltd v Moody Kiddell & Partners Pty Ltd

2005) (White J)

As in Butcher’s case, it is necessary to consider whether the agent did no more than communicate 

what the supplier and its client were representing, without adopting or endorsing it

 [2005] NSWSC 1209 (30 November Orix Australia Corporation Ltd v Moody Kiddell & Partners Pty Ltd

2005) (White J)
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85 In the Court of Appeal in Butcher’s case (

 [2005] NSWSC 1209 (30 November Orix Australia Corporation Ltd v Moody Kiddell & Partners Pty Ltd

2005) (White J)

” In Butcher’s case, the majority of the High Court concluded that the agent did no more than 

communicate what the vendor was representing without adopting it or endorsing it

 [2005] NSWSC 1209 (30 November Orix Australia Corporation Ltd v Moody Kiddell & Partners Pty Ltd

2005) (White J)

The importance of the nature of the parties in Butcher’s case was that the defendant, being a 

suburban real estate agent, did not hold itself out as possessing research skills or means of 

independently verifying title details

 [2005] NSWSC 1197 (17 November 2005) (Young CJ in Eq)Detmold v Oldtex Pty Ltd

Butcher v Lachlan Elder Realty Pty Ltd (2004) 79 ALJR 308IOOF Australia Trustees (NSW) Ltd v 

Tantipech

 [2005] NSWSC 1197 (17 November 2005) (Young CJ in Eq)Detmold v Oldtex Pty Ltd

, referred with approval recently by the High Court in Butcher v Lachlan Elder Realty Pty Ltd 

(2004) 79 ALJR 308 at 320

 [2005] NSWCA 354 (14 October 2005) (Spigelman CJ at 1; Giles JA at 2; Basten Green v AMP Life Limited

JA at 3)

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 79 ALJR 308Foran v Wight

 [2005] NSWCA 354 (14 October 2005) (Spigelman CJ at 1; Giles JA at 2; Basten Green v AMP Life Limited

JA at 3)

, one considers the particular person who complains about the conduct, quite apart from any class 

into which such a person might fall: Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 

79 ALJR 308 at [36]-[37]

 [2005] NSWCA 354 (14 October 2005) (Spigelman CJ at 1; Giles JA at 2; Basten Green v AMP Life Limited

JA at 3)

” The complaint made about this passage was that Butcher was said to be concerned with the state 

of mind of the representor, a matter not in issue in the present case, which turned, on his Honour’s 

analysis, on the

 [2005] NSWCA 354 (14 October 2005) (Spigelman CJ at 1; Giles JA at 2; Basten Green v AMP Life Limited

JA at 3)

33 In fact, Butcher did not focus on the state of mind of the representor: the relevant passages in the 

joint judgment had quite a different emphasis

 [2005] NSWCA 354 (14 October 2005) (Spigelman CJ at 1; Giles JA at 2; Basten Green v AMP Life Limited

JA at 3)

Butcher was concerned with a sale of real estate and a complaint by the purchasers that they had 

relied upon a diagram provided by the real estate agent, indicating that a swimming pool was on 

the landward side of the...

 [2005] NSWCA 354 (14 October 2005) (Spigelman CJ at 1; Giles JA at 2; Basten Green v AMP Life Limited

JA at 3)

34 In one sense, the Appellant was correct in seeking to distinguish Butcher, that case being 

concerned with whether the real estate agent was the source of the representation, or was merely 

the conduit for a statement of which

 [2005] NSWCA 354 (14 October 2005) (Spigelman CJ at 1; Giles JA at 2; Basten Green v AMP Life Limited

JA at 3)

Butcher, at [128] (McHugh J)
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 [2005] NSWCA 354 (14 October 2005) (Spigelman CJ at 1; Giles JA at 2; Basten Green v AMP Life Limited

JA at 3)

In this respect, Butcher provides useful guidance

 [2005] NSWCA 354 (14 October 2005) (Spigelman CJ at 1; Giles JA at 2; Basten Green v AMP Life Limited

JA at 3)

Thus, in relation to the brochure and diagram provided by the real estate agent in Butcher, the 

joint judgment discussed the appropriate level of analysis in the following terms (at [76]):

 [2005] NSWCA 354 (14 October 2005) (Spigelman CJ at 1; Giles JA at 2; Basten Green v AMP Life Limited

JA at 3)

His Honour’s reference to Butcher was apt

 [2005] WADC 191 (11 October 2005) (Martino DCJ)Abbott's Pty Ltd v Gel Group Pty Ltd

Butcher v Lachlan Elder Realty Pty Ltd  (2004) 212 ALR 357

Byrne & Frew v Australian Airlines Ltd

 [2005] WADC 191 (11 October 2005) (Martino DCJ)Abbott's Pty Ltd v Gel Group Pty Ltd

Butcher v Lachlan Elder Realty Pty Ltd  (2004) 212 ALR 357

Byrne & Frew v Australian Airlines Ltd

 [2005] WASC 211 (22 September 2005) (LE Miere Dockpride Pty Ltd v Subiaco Redevelopment Authority

J)

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; 212 ALR 357

 [2005] WASC 211 (22 September 2005) (LE Miere Dockpride Pty Ltd v Subiaco Redevelopment Authority

J)

pleaded case by considering the representations the plaintiffs allege arise from the conduct of the 

Authority: see Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; 212 ALR 357 per Gleeson CJ, 

Hayne and Heydon JJ at [32]

 [2005] SASC 350 (14 September 2005) (The Honourable Justice Sulan, The Mitchell v Valherie

Honourable Justice White and The Honourable Justice Layton)

Butcher v Lachlan Elder Realty Pty Ltd (2004) 79 ALJR 308

 [2005] SASC 350 (14 September 2005) (The Honourable Justice Sulan, The Mitchell v Valherie

Honourable Justice White and The Honourable Justice Layton)

As noted by Gleeson CJ, Hayne and Heydon JJ in Butcher v Lachlan Elder Realty Pty Ltd[21], a 

more impressionistic analysis, concentrating on the immediate impact of the representor’s conduct 

may be appropriate where the

 [2005] SASC 350 (14 September 2005) (The Honourable Justice Sulan, The Mitchell v Valherie

Honourable Justice White and The Honourable Justice Layton)

As noted by Gleeson CJ, Hayne and Heydon JJ in Butcher v Lachlan Elder Realty Pty Ltd[21], a 

more impressionistic analysis, concentrating on the immediate impact of the representor’s conduct 

may be appropriate where the

 [2005] FCAFC 169 (22 August 2005) (Lindgren Finn and Emmett JJ)Dalton v Lawson Hill Estate Pty Ltd

  Butcher v Lachlan Elder Realty Pty Limited (2004) 212 ALR 357 applied

 [2005] FCAFC 169 (22 August 2005) (Lindgren Finn and Emmett JJ)Dalton v Lawson Hill Estate Pty Ltd

It is crucial to examine the role of the person in question (see Butcher v Lachlan Elder Realty Pty 

Limited (2004) 212 ALR 357 (‘Butcher’ – discussed further below) at [37])

 [2005] FCAFC 169 (22 August 2005) (Lindgren Finn and Emmett JJ)Dalton v Lawson Hill Estate Pty Ltd

The relevant expertise (ie assessing acreage of vineyards) was not one that reasonably could be 

attributed to O’Brien on what was known about him, even if he had ‘local knowledge’: cf Butcher at 

[42]-[44]
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51.  

54.  

49.  

50.  

 [2005] FCAFC 169 (22 August 2005) (Lindgren Finn and Emmett JJ)Dalton v Lawson Hill Estate Pty Ltd

On the appeal, the Agent relied on the reasoning of the majority judgment in the High Court in 

Butcher, while the Purchaser sought to distinguish that case and to persuade us that the facts of the 

present case were closer to

 [2005] FCAFC 169 (22 August 2005) (Lindgren Finn and Emmett JJ)Dalton v Lawson Hill Estate Pty Ltd

Butcher concerned what was said to be a representation in a suburban real estate agent’s brochure 

relating to a Sydney waterfront residential property, to the effect that a metal picket fence ran 

along the line of the mean

 [2005] SASC 291 (03 August 2005) (The Honourable Justice BASHEER and De Conno Pty Ltd v Corani

Bleby, The Honourable Justice Vanstone and The Honourable Justice Anderson)

(1998) 196 CLR 494; Marks v GIO Australia Holdings Ltd  McDonald v Deputy of Federal Commissioner of 
(1915) 20 CLR 231; (1971) 123 CLR 547; Land Tax for NSW   Gregory v Federal Commissioner of Taxation  But

  [1988] ATPR 40-852,  cher v Lachlan Elder Realty Pty Ltd (2004) 212 ALR 357 ;  MacCormick v Nowland
discussed.

 [2005] SASC 291 (03 August 2005) (The Honourable Justice BASHEER and De Conno Pty Ltd v Corani

Bleby, The Honourable Justice Vanstone and The Honourable Justice Anderson)

The High Court delivered a judgment in  Butcher v Lachlan Elder Realty  Pty Ltd (2004) 212 ALR 

 357 after judgment was given in this matter. That decision also involved a brochure issued by 

an agent. There was a question as to the accuracy of a survey diagram contained within the 

brochure, and in particular as to the exact siting of a swimming pool on the land in question. 

 [2005] SASC 291 (03 August 2005) (The Honourable Justice BASHEER and De Conno Pty Ltd v Corani

Bleby, The Honourable Justice Vanstone and The Honourable Justice Anderson)

The disclaimer in  Butcher is expressed in such a way to illustrate that the agent in that case 

was simply acting as a conduit in reproducing the survey diagram.  The disclaimer in this 

 case is not of that type.

 [2005] FCAFC 131 (19 July 2005) (Branson, Poulet Frais Pty Ltd v The Silver Fox Company Pty Ltd

Nicholson and Jacobson JJ)

 Butcher v Lachlan Elder Realty Pty Ltd (2004) 212 ALR 357 applied

 [2005] FCAFC 131 (19 July 2005) (Branson, Poulet Frais Pty Ltd v The Silver Fox Company Pty Ltd

Nicholson and Jacobson JJ)

In challenging his Honour’s conclusion that Poulet Frais engaged in misleading and 

deceptive conduct the respondents placed considerable reliance on Butcher v Lachlan Elder 
  ).  We note that this judgment of Realty Pty Ltd (2004) 212 ALR 357 ( ‘Butcher v Lachlan Realty’

the High Court was published one day before the publication of his Honour’s judgment and 

is unlikely to have been available to him when he prepared his reasons for judgment.

 [2005] FCAFC 131 (19 July 2005) (Branson, Poulet Frais Pty Ltd v The Silver Fox Company Pty Ltd

Nicholson and Jacobson JJ)

Consideration of whether Poulet Frais engaged in misleading or deceptive conduct requires 

examination of the conduct of Poulet Frais towards the applicants in the period leading up to 

the signing of the Franchise Agreement (  Butcher v Lachlan Realty at  [36]-[37] per Gleeson CJ, 

 Hayne and Heydon JJ ), not merely the construction of individual documents. Nonetheless it 

is necessary to give careful consideration to the documents provided to the applicants by 

Poulet Frais because his Honour found that the sales/profitability representation and the site 

quality representation were made to the applicants by those documents. 
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 [2005] FCAFC 131 (19 July 2005) (Branson, Poulet Frais Pty Ltd v The Silver Fox Company Pty Ltd

Nicholson and Jacobson JJ)

to particular individuals the whole of the relevant conduct of the corporation towards those 

individuals must be considered having regard to the circumstances in which that conduct took 

place (Butcher v Lachlan Realty at [37])

 [2005] FCAFC 131 (19 July 2005) (Branson, Poulet Frais Pty Ltd v The Silver Fox Company Pty Ltd

Nicholson and Jacobson JJ)

in the circumstances misleading or deceptive was required to be determined by reference to what a 

reasonable person in the position of Mr and Mrs Baker would have made of those documents 

(Butcher v Lachlan Realty at [50][51])

 [2005] QCA 199 (10 June 2005) (Williams and Keane JJA and Downey v Carlson Hotels Asia Pacific P/L

Atkinson J,)

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 212 ALR 357, applied

 [2005] QCA 199 (10 June 2005) (Williams and Keane JJA and Downey v Carlson Hotels Asia Pacific P/L

Atkinson J,)

The appellant also seeks to rely upon the decision of the High Court in Butcher v Lachlan Elder 

Realty Pty Ltd[34] to support its submission

 [2005] QCA 199 (10 June 2005) (Williams and Keane JJA and Downey v Carlson Hotels Asia Pacific P/L

Atkinson J,)

In Butcher v Lachlan Elder Realty Pty Ltd[35] Gleeson CJ, Hayne and Heydon JJ said:

 [2005] QCA 199 (10 June 2005) (Williams and Keane JJA and Downey v Carlson Hotels Asia Pacific P/L

Atkinson J,)

and Butcher v Lachlan Elder Realty Pty Ltd[46] it is only necessary to consider the response of 

"ordinary" or "reasonable" members of a class of persons to conduct that is alleged to be misleading 

or deceptive when that conduct

 [2005] QCA 199 (10 June 2005) (Williams and Keane JJA and Downey v Carlson Hotels Asia Pacific P/L

Atkinson J,)

In Butcher v Lachlan Elder Realty Pty Ltd[55] a majority of the High Court held that the 

importance and brevity of the information contained in the material given to a prospective 

purchaser of land about the property concerned

 [2005] QCA 199 (10 June 2005) (Williams and Keane JJA and Downey v Carlson Hotels Asia Pacific P/L

Atkinson J,)

Adopting the approach used in Butcher, I would accept the appellant's submission that reasonable 

persons in the position of the Downeys could be expected to have read the whole of the advertising 

material rather than merely

 [2005] QCA 199 (10 June 2005) (Williams and Keane JJA and Downey v Carlson Hotels Asia Pacific P/L

Atkinson J,)

Disclaimers had this effect in Butcher where it was held that the effect of reading an entire 

brochure, including the disclaimers, was to make it clear that the survey report included in the 

brochure had not been prepared by the

 [2005] QCA 199 (10 June 2005) (Williams and Keane JJA and Downey v Carlson Hotels Asia Pacific P/L

Atkinson J,)

The appellant also seeks to rely upon the decision of the High Court in Butcher v Lachlan Elder 

Realty Pty Ltd[34] to support its submission

 [2005] QCA 199 (10 June 2005) (Williams and Keane JJA and Downey v Carlson Hotels Asia Pacific P/L

Atkinson J,)

In Butcher v Lachlan Elder Realty Pty Ltd[35] Gleeson CJ, Hayne and Heydon JJ said:
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 [2005] QCA 199 (10 June 2005) (Williams and Keane JJA and Downey v Carlson Hotels Asia Pacific P/L

Atkinson J,)

His Honour said:[36]

 [2005] QCA 199 (10 June 2005) (Williams and Keane JJA and Downey v Carlson Hotels Asia Pacific P/L

Atkinson J,)

and Butcher v Lachlan Elder Realty Pty Ltd[46] it is only necessary to consider the response of 

"ordinary" or "reasonable" members of a class of persons to conduct that is alleged to be misleading 

or deceptive when that conduct

 [2005] QCA 199  - Downey v Carlson Hotels Asia Pacific P/L

 [2005] QCA 199  - Downey v Carlson Hotels Asia Pacific P/L

 [2005] QCA 199 (10 June 2005) (Williams and Keane JJA and Downey v Carlson Hotels Asia Pacific P/L

Atkinson J,)

[52] In this regard, I would, with respect, adopt the words of Dowsett J (with whom Jacobson and 

Bennett JJ generally agreed) in

 [2005] QCA 199 (10 June 2005) (Williams and Keane JJA and Downey v Carlson Hotels Asia Pacific P/L

Atkinson J,)

In Butcher v Lachlan Elder Realty Pty Ltd[55] a majority of the High Court held that the 

importance and brevity of the information contained in the material given to a prospective 

purchaser of land about the property concerned

 [2005] QCA 199  - Downey v Carlson Hotels Asia Pacific P/L

 [2005] QCA 199 (10 June 2005) (Williams and Keane JJA and Downey v Carlson Hotels Asia Pacific P/L

Atkinson J,)

[59] It is apparent that if a disclaimer is to function in this way it must be worded unambiguously, 

feature prominently and it must be communicated to the reader that the disclaimer is relevant to 

the information it is seeking

 [2005] QCA 199 (10 June 2005) (Williams and Keane JJA and Downey v Carlson Hotels Asia Pacific P/L

Atkinson J,)

[60] As Jacobson and Bennett JJ noted in

 [2005] QCA 199 (10 June 2005) (Williams and Keane JJA and Downey v Carlson Hotels Asia Pacific P/L

Atkinson J,)

[62] Once it is determined whether the disclaimers qualified the representations that were actually 

communicated, it is possible to decide whether or not what was actually communicated was 

misleading and deceptive

 [2005] WASC 106 (01 June 2005) (EM Heenan J)Nea Pty Ltd v Magenta Mining Pty Ltd

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 212 ALR 357

 [2005] WASC 106 (01 June 2005) (EM Heenan J)Nea Pty Ltd v Magenta Mining Pty Ltd

Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 212 ALR 357. In that case, a majority 

of the court, Gleeson CJ, McHugh, Hayne and Heydon JJ, held that inaccurate survey information, 

contained in a promotional...

 [2005] WASC 106 (01 June 2005) (EM Heenan J)Nea Pty Ltd v Magenta Mining Pty Ltd

The decision in Butcher v Lachlan Elder Realty Pty Ltd (supra) is readily explained by the 

conclusion of the majority that it was not the selling agent (who had merely distributed a brochure 

containing erroneous survey

 [2005] NSWSC 514 (31 May 2005) (Hamilton J)Vickers v Taccone

Butcher v Lachlan Elder Realty Pty Ltd (2004) 79 ALJR 308 Lam v Ausintel Investments Australia 

Pty Ltd

 [2005] NSWSC 514 (31 May 2005) (Hamilton J)Vickers v Taccone
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As was said by the majority of the High Court (Gleeson CJ, Hayne and Heydon JJ) in Butcher v 

Lachlan Elder Realty Pty Ltd (2004) 79 ALJR 308 at [37]:

 [2005] NSWSC 514 (31 May 2005) (Hamilton J)Vickers v Taccone

is particularly relevant to reliance by developers upon representations by real estate agents, rather 

than upon their own experience or their own enquiries in purchasing property: see the passage 

from Butcher quoted in [11] above

 [2005] NSWCA 182 (26 May 2005) (Santow JA at 1; Tobias JA at 180; Brownie Havyn Pty Ltd v Webster

AJA at 181)

Butcher v Lachlan Elder Realty Pty Ltd (2004) 79 ALJR 308 Carpenter v McGrath

 [2005] NSWCA 182 (26 May 2005) (Santow JA at 1; Tobias JA at 180; Brownie Havyn Pty Ltd v Webster

AJA at 181)

Butcher v Lachlan Elder Realty Ltd (2004) 79 ALJR 308 followed

 [2005] NSWCA 182 (26 May 2005) (Santow JA at 1; Tobias JA at 180; Brownie Havyn Pty Ltd v Webster

AJA at 181)

However, the recent decision of the High Court in Butcher v Lachlan Elder Realty Pty Ltd (2004) 79 

ALJR 308 emphasises that one cannot look at a representation forming part of a course of conduct 

in isolation from the character

 [2005] NSWCA 182 (26 May 2005) (Santow JA at 1; Tobias JA at 180; Brownie Havyn Pty Ltd v Webster

AJA at 181)

88 When the agent’s conduct in Butcher (supra) was viewed as a whole, taking into account 

disclaimers very similar to those in the present case (“all information contained herein is gathered 

from sources we believe to be

 [2005] NSWCA 182 (26 May 2005) (Santow JA at 1; Tobias JA at 180; Brownie Havyn Pty Ltd v Webster

AJA at 181)

While in both cases the purchasers were by no means inexperienced in real estate transactions, 

indeed in Butcher particularly so, in

 [2005] NSWCA 182 (26 May 2005) (Santow JA at 1; Tobias JA at 180; Brownie Havyn Pty Ltd v Webster

AJA at 181)

particularly so, in Butcher the representation alleged was a representation, not without some 

complexity, about title

 [2005] NSWCA 182 (26 May 2005) (Santow JA at 1; Tobias JA at 180; Brownie Havyn Pty Ltd v Webster

AJA at 181)

In those circumstances, on the principles in Butcher, looking at the totality of the conduct it could 

not be said that the remainder of that part of the disclaimer provided any justification for giving 

greater latitude or

 [2005] NSWCA 182 (26 May 2005) (Santow JA at 1; Tobias JA at 180; Brownie Havyn Pty Ltd v Webster

AJA at 181)

In the words of the majority judgment in Butcher at [50], the question remains “What a reasonable 

person in the position of the purchasers, taking into account what they knew, would make of the 

agents behaviour”

 [2005] NSWCA 182 (26 May 2005) (Santow JA at 1; Tobias JA at 180; Brownie Havyn Pty Ltd v Webster

AJA at 181)

The situation was in no way analogous to that in Butcher where the matter was one of some 

complexity concerning title where, as the majority pointed out, “it is a matter of common 

experience that questions of title to

 [2005] NSWSC 370 (06 May 2005) (Campbell J)Green v AMP Life Ltd
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Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 79 ALJR 308Commissioner of Stamp 

Duties (NSW) v Carlenka Pty Ltd

 [2005] NSWSC 370 (06 May 2005) (Campbell J)Green v AMP Life Ltd

, one considers the particular person who complains about the conduct, quite apart from any class 

into which such a person might fall: Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60; (2004) 

79 ALJR 308 at [36] – [37]

 [2005] NSWSC 370 (06 May 2005) (Campbell J)Green v AMP Life Ltd

supply of a particular document is misleading or deceptive, one can take into account “… the 

nature of the parties, the character of the transaction contemplated, and the contents of the 

[document] itself”: Butcher, at [40]

 [2005] NSWSC 386 (02 May 2005) (McDougall J at 1)McLean Tecnic v Digi-Tech

Butcher v Lachlan Elder Realty Pty Ltd (2004) 79 ALJR 308Gentry Brothers Pty Ltd v Wilson Brown 

& Associates Pty Ltd

 [2005] NSWSC 386 (02 May 2005) (McDougall J at 1)McLean Tecnic v Digi-Tech

and it may be sufficient that the conduct “played some part, even if only a minor part” in causing 

the loss or damage asserted (Butcher v Lachlan Elder Realty Pty Ltd (2004) 79 ALJR 308, 335 [150] 

(McHugh J))

 [2005] VSC 62 (10 March 2005) (Dodds-Streeton J.)Zinc Corporation Pty Ltd v Pasminco Australia Ltd

were noted in the recent decision of the High Court in Butcher v Lachlan Elder Reality Pty Ltd[63] 

where Gleeson CJ, Hayne and Heydon JJ stated:

 [2005] VSC 62 (10 March 2005) (Dodds-Streeton J.)Zinc Corporation Pty Ltd v Pasminco Australia Ltd

were noted in the recent decision of the High Court in Butcher v Lachlan Elder Reality Pty Ltd[63] 

where Gleeson CJ, Hayne and Heydon JJ stated:

 [2004] NSWSC 1219 (17 Ingot Capital Investments Pty Ltd v Macquarie Equity Capital Markets Ltd

December 2004) (McDougall J at 1)

Butcher v Lachlan Elder Realty [2004] HCA 60

 [2004] NSWSC 1219 (17 Ingot Capital Investments Pty Ltd v Macquarie Equity Capital Markets Ltd

December 2004) (McDougall J at 1)

and see, for example, McHugh J in Butcher v Lachlan Elder Realty [2004] HCA 60 at [99] to [101])

 [2004] FCA 1593 (10 December 2004) (Wilcox J)Lawson Hill Estate Pty Ltd v Tovegold Pty Ltd

: see Butcher v Lachlan Elder Realty Pty Ltd [2004] HCA 60 (‘Butcher’)

 [2004] FCA 1593 (10 December 2004) (Wilcox J)Lawson Hill Estate Pty Ltd v Tovegold Pty Ltd

was distinguished, but not disapproved, in Butcher.

 [2004] FCA 1593 (10 December 2004) (Wilcox J)Lawson Hill Estate Pty Ltd v Tovegold Pty Ltd

It is dissimilar to Butcher

 [2004] VSCA 232 (09 December CCP Australian Airships Ltd v Primus Telecommunications Pty Ltd

2004) (Batt, Vincent and Nettle, JJ.A.)

The appellants accept as they must[25] that misleading and deceptive conduct may inhere in 

silence as much as in representation, but they submit that the authorities demonstrate a reluctance 

to impose liability for contravention
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